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VIRGINIA REGISTER 

The Virginia Register is an official state publication issued 
every other week throughout the year. Indexes are published 
quarterly, and the last index of the year is cumulative. 

The Virginia Register has several functions. The full text of all 
regulations, both as proposed and as finally adopted or changed 
by amendment are required by law to be published in the 
Virginia Register of Regulations. 

In addition, the Virginia Register is a source of other 
information about state government, including all Emergency 
Regulations issued by the Governor, and Executive Orders, the 
Virginia Tax Bulletin issued periodically by the Department of 
Taxation, and notices of all public hearings and open meetings of 
state agencies. 

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS 

An agency wishing to adopt, amend, or repeal regulations must 
first publish in the Virginia Register a notice of proposed action; 
a basis, purpose, impact and summary statement; a notice giving 
the public an opportunity to comment on the proposal, and the 
text of the proposed regulations. 

Under the provisions of the Administrative Process Act, the 
Registrar has the right to publish a summary, rather than the full 
text, of a regulation which is considered to be too lengthy. In 
such case, the full text of the regulation will be available for 
public inspection at the office of the Registrar and at the office 
of the promulgating agency. 

Following publication of the proposal in the Virginia Register, 
sixty days must elapse before the agency may take action on the 
proposal. 

During this time, the Governor and the General Assembly will 
review the proposed regulations. The Governor will transmit his 
comments on the regulations to the Registrar and the agency and 
such comments will be published in the Virginia Register. 

Upon receipt of the Governor's comment on a proposed 
regulation, the agency (i) may adopt the proposed regulation, if 
the Governor has no objection to the regulation; (ii) may modify 
and adopt the ·proposed regulation after considering and 
incorporating the Governor's suggestions, or (iii) may adopt the 
regulation without changes despite the Governor's 
recommendations for change. 

The appropriate standing committee of each branch of the 
General Assembly may meet during the promulgation or final 
adoption process and file an objection with the Virginia Registrar 
and the promulgating agency. The objection will be published in 
the Virginia Register. Within twenty-one days after receipt by the 
agency of a legislative objection, the agency shall file a response 
with the Registrar, the objecting legislative Committee, and the 
Governor 

When final action is taken, the promulgating agency must again 
publish the text of the regulation, as adopted, highlighting and 
explaining any substantial changes in the final regulation. A 
thirty-day final adoption period will commence upon publication in 
the Virginia Register. 

The Governor will review the final regulation during this time 
and if he objects, forward his objection to the Registrar and the 
agency. His objection will be published in the Virginia Register. If 
the Governor finds that changes made to the proposed regulation 
are substantial, he may suspend the regulatory process for thirty 
days and require the agency to solicit additional public comment 
on the substantial changes. 

A regulation becomes effective at the conclusion of this 
thirty-day final adoption period, or at any other later date 
specified by the promulgating agency, unless (i) a legislative 
objection has been filed, in which event the regulation, unless 
withdrawn, becomes effective on the date specified, which shall 

1 

be after the expiration of the twenty-one day extension period; or 
(ii) the Governor exercises his authority to suspend the regulatory 
process for solicitation of additional public comment, in which 
event the regulation, unless withdrawn, becomes effective on the 
date specified which date shall be after the expiration of the 
period for which the Governor has suspended the regulatory 
process. 

Proposed action on regulations may be withdrawn by the 
promulgating agency at any time before the regulation becomes 
final. 

EMERGENCY REGULATIONS 

If an agency determines that an emergency situation exists, it 
then requests the Governor to issue an emergency regulation. The 
emergency regulation becomes operative upon its adoption and 
filing with the Registrar of Regulations, unless a later date is 
specified. Emergency regulations are limited in time and cannot 
exceed a twelve-months duration. The emergency regulations will 
be published as quickly as possible in the Virginia Register. 

During the time the emergency status is in effect, the agency 
may proceed with the adoption of permanent regulations through 
the usual procedures (See "Adoption, Amendment, and Repeal of 
Regulations," above). If the agency does not choose to adopt the 
regulations, the emergency status ends when the prescribed time 
limit expires. 

STATEMENT 

The foregoing constitutes a generalized statement of the 
procedures to be followed. For specific statutory language, it is 
suggested that Article 2 of Chapter 1.1:1 (§§ 9-6.14:6 through 
9-6.14:9) of the Code of Virginia be examined carefully. 

CITATION TO THE VIRGINIA REGISTER 

The Virginia Register is cited by volume, issue, page number, 
and date. 1:3 VA.R. 75-77 November 12, 1984 refers to Volume 1, 
Issue 3, pages 75 through 77 of the Virginia Register issued on 
November 12, 1984. 

"The Virginia Register of Regulations" (USPS-001831) is 
published bi-weekly, except four times in January, April, July and 
October for $100 per year by the Virginia Code Commission, 
General Assembly Building, Capitol Square, Richmond, Virginia 
23219. Telephone (804) 786-3591. Second-Class Postage Rates Paid 
at Richmond, Virginia. POSTMASTER: Send address changes to 
the Virginia Register of Regulations, 910 Capitol Street, 2nd Floor, 
Richmond, Virginia 23219. 

The Virginia Register of Regulations is published pursuant to 
Article 7 of Chapter 1.1:1 (§ 9-6.14:2 et seq.) of the Code of 
Virginia. Individual copies are available for $4 each from the 
Registrar of Regulations. 

Members Qf the Virginia Code Commission: Joseph V. Gartlan, 
Jr. , Chairman, W. Tayloe Murphy, Jr., Vice Chairman; Russell 
M. Carneal; Bernard S. Cohen; Gail S. Marshall; E. M. Miller, 
Jr.; Theodore V. Morrison, Jr.; William F. Parkerson, Jr.; 
Jackson E. Reasor, Jr. 

Staff g1 the Virginia Register: Joan W. Smith, Registrar of 
Regulations; Jane D. Chaffin, Assistant Registrar of Regulations. 
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NOTICES OF INTENDED REGULATORY ACTION 

Symbol Key t 
t Indicates entries since last publication of the Virginia Register 

DEPARTMENT FOR THE AGING 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Aging intends to consider amending regulations entitled: 
VR 110-01-02. Grants to Area Agencies on Aging. The 
purpose of the proposed action is to review the regulation 
to determine whether new regulations should be adopted, 
the current regulation should be amended, and sections of 
the current regulation should be repealed. In particular, 
the department is soliciting comments on its intent to (i) 
include services standards in regulation and (ii) clarify the 
circumstances under which approved Area Plans for Aging 
Services must be amended. 

Statutory Authority: § 2.l-373(a)(7) of the Code of Virginia. 

Written comments may be submitted until March 22, 1993. 

Contact: J. James Cotter, Director, Division of Program 
Development and Management, Virginia Department for 
the Aging, 700 E. Franklin St., lOth Floor, Richmond, VA 
23219-2327, telephone (804) 225-2271 or toll-free 
l-800-552-4464. 

BOARD FOR ARCHITECTS, PROFESSIONAL 
ENGINEERS, LAND SURVEYORS AND LANDSCAPE 

ARCHITECTS 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board for 
Architects, Professional Engineers, Land Surveyors and 
Landscape Architects intends to consider amending 
regulations entitled: VR 130-01-2. Board for Architects, 
Professional Engineers, Land Surveyors and Landscape 
Architects Rules and Regulations. The purpose of the 
proposed action is to make changes to the minimum 
standards of practice and conduct and make other changes 
as needed. 

Vol. 9, Issue 13 

Statutory Authority: ~ 54.1-404 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993. 

Contact: Willie Fobbs, III, Assistant Director, Department 
of Commerce, 3600 W. Broad St., Richmond, VA 23230, 
telephone (804) 367-8514. 

BOARD FOR BRANCH PILOTS 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board for Branch 
Pilots intends to consider amending regulations entitled: 
VR 535-01-0L Branch Pilot Regulations. The purpose of 
the proposed action is to make (i) changes to the 
requirements for license renewal; (ii) changes requiring 
ARPA radar training, and (iii) other changes as needed. 

Statutory Authority: § 54.1-902 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993. 

Contact: Willie Fobbs, III, Assistant Director, Department 
of Commerce, 3600 W. Broad Street, 5th Floor, Richmond, 
VA 23230, telephone (804) 367-8514. 

DEPARTMENT OF EDUCATION (STATE BOARD OF) 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Education intends to consider promulgating regulations 
entitled: Special Education Program Standards. The 
purpose of the proposed action is to set forth criteria for 
teacher endorsements, educational interpreter 
qualifications, class size maximums and operation of 
programs for students with disabilities. 

Statutory Authority: § 22.1-214 of the Code of Virginia. 

Written comments may be submitted until March 25, 1993. 

Contact: Dr. Patricia Abrams, Principal Specialist, Virginia 
Department of Education, P.O. Box 2120, Richmond, VA 
23216-2120, telephone (804) 225-2874. 

STATE EDUCATION ASSISTANCE AUTHORITY 

Monday. March 22, 1993 
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Notices of Intended Regulatory Action 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Education 
Assistance Authority intends to consider amending 
regulations entitled: VR 275-01-l. Regulations Governing 
Virginia Administration of the Federally Guaranteed 
Student Loan Programs. The purpose of the proposed 
action is to reflect recent changes in federal laws and 
regulations governing the student loan programs. 

Statutory Authority: ~ 23-38.33:1 C of the Code of Virginia. 

Written comments may be submitted until April 9, 1993, to 
Marvin Ragland, Virginia Student Assistance Authorities, 
4ll East Franklin Street, Richmond, Virginia 23219. 

Contact: Lyn Hammond or Sherry Scott, Policy Analysts, 
Virginia Student Assistance Authorities, 411 E. Franklin St., 
Richmond, VA 23219, telephone (804) 775-4000 or toll-free 
1-800-792-5626. 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider promulgating regulations 
entitled: Rules and Regulations Governing Emergency 
Medical Services Do Not Resuscitate Program. The 
purpose of the proposed action is to promulgate permanent 
regulations for the Emergency Medical· Services Do Not 
Resuscitate Program to replace emergency regulations 
currently in effect. 

Statutory Authority: §§ 32.1-151, 32.1-153, and 54.1-2987.1 of 
the Code of Virginia. 

Written comments may be submitted until April 20, 1993. 

Contact: Susan D. McHenry, Director, Office of Emergency 
Medical Services, Virginia Department of Health, 1538 East 
Parham Road, Richmond, VA 23228, telephone (804) 
371-3500 or toll-free 1-800-523-6019. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to amend regulations entitled: VR 355-33-100 
(formerly VR 355-33-01). Regulations lor the Licensure of 
Nursing Homes. The purpose of the proposed action is to 
amend the current regulations to incorporate additional 
state and federal requirements. 

Statutory Authority: § 32.1-127 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993. 

Contact: Deborah Little-Spurlock, Director, Office of Health 
Facilities Regulation, Department of Health, 3600 W. Broad 
St., Suite 216, Richmond, ·VA 23230, telephone (804) 
371-2102. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to amend regulations entitled: VR 
355~33-500. Regulations for the Licensure of Hospitals. 
The purpose of the proposed action is to amend the 
current regulations to incorporate additional requirements 
contained within the Code of Virginia. 

Statutory Authority: § 32.!-127 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993. 

Contact: Deborah Little-Spurlock, Director, Office of Health 
Facilities Regulation, Department of Health, 3600 W. Broad 
St., Suite 216, Richmond, VA 23230, telephone (804) 
371-2102. 

DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT (BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01-2. Certification Standards 
for Building Inspection Personnel, Amusement Device 
Inspectors, Blasters, Plumbers, Electricians, and Building 
Related Mechanical Workers/1990. The purpose of the 
proposed action is to amend current regulations to comply 
with other revised regulations and standards. 

Statutory Authority: §§ 15.1-11.4, 36-98.3, 36-137, and 27-97 
of the Code of Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7170. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01D4. Virginia Amusement 
Device Regulations/1990. The purpose of the proposed 
action is to amend current regulations to comply with 

Virginia Register of Regulations 
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Notices of Intended Regulatory Action 

other revised regulations and standards. 

Statutory Authority: §9 36-98 and 36-98.3 of the Code of 
Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7170. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01-6. Virginia Statewide Fire 
Prevention Code/1990. The purpose of the proposed action 
is to amend current regulations to comply with other 
revised regulations and standards. 

Statutory Authority: § 27-97 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7170. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394~01M21. Virginia Uniform 
Statewide Building Code - Vol. I - New Construction 
Code/1990. The purpose of the proposed action is to 
amend current regulations to comply with other revised 
regulations and standards. 

Statutory Authority: § 36-98 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7170. 

Notice of Intended Regulatory Action 

Vol. 9, Issue 13 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01-22. Virginia Uniform 
Statewide Building Code • Vol. II · Building Maintenance 
Code/1990. The purpose of the proposed action is to 
amend current regulations to comply with other revised 
regulations and standards. 

Statutory Authority: §§ 36-98 and 36-103 of the Code of 
Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7170. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01-31. Virginia Industrialized 
Building and Manufactured Home Safety 
Regulations/1990. The purpose of the proposed action is to 
amend current regulations to comply with other revised 
regulations and standards. 

Statutory Authority: §§ 36-73 and 36-85.7 of the Code of 
Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7170. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394a01-200. Virginia Private 
Activity Bond Regulations. The purpose of the proposed 
action is to change allocation priorities and make minor 
administrative changes. 

Statutory Authority: § 15.1-1399.15 of the Code of Virginia. 

Written comments may be submitted until April 8, 1993. 

Contact: Charles Gravatt, Financial Assistance Coordinator, 

Monday, March 22, 1993 
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Notices of Intended Regulatory Action 

Department of Housing and Community Development, 
Division of Community Development, 501 N. 2nd St., 
Richmond, VA 23219-1321, telephone (804) 371-7025. 

DEPARTMENT OF LABOR AND INDUSTRY 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of 
Labor and Industry intends to consider repealing 
regulations entitled: VR 42>-01-81. Regulations Governing 
the Employment of Minors on Farms, in Gardens and in 
Orchards. The purpose of the proposed action is to repeal 
this regulation which was replaced by an emergency 
regulation. The emergency regulation was effective 
January 15, 1993. The emergency regulation which has 
replaced this regulation is effective for one year until 
January 15, 1994. Copies of the emergency regulation are 
available from the agency. 

Statutory Authority: §§ 40.1-6(3), 40.l-lOO(A)(9) and 
40.1-114 of the Code of Virginia. 

Written comments may be submitted until March 26, 1993, 
to John J. Crisanti, Director, Office of Enforcement Policy, 
13 South 13th Street, Richmond, Virginia 23219. 

Contact: Dennis Merrill, Labor Law Director, Department 
of Labor and Industry, Powers-Taylor Bldg., 13 S. 13th St., 
Richmond, VA 23219, telephone (804) 786-3224. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of 
Labor and Industry intends to consider promulgating 
regulations entitled: VR 425·01·81:1. Regulation Governing 
the Employment of Minors on Farms, in Gardens. and in 
Orchards. The purpose of the proposed action is to 
promulgate a new permanent regulation governing the 
employment of minors on farms, in gardens and in 
orchards to replace the emergency regulation (VR 
425-01-81) which became effective January 15, 1993. The 
emergency regulation is effective for one year until 
January 15, 1994. 

Statutory Authority: §§ 40.1-6(3). 40J-100(A)(9) and 
40.1-114 of the Code of Virginia. 

Written comments may be submitted until March 29, 1993, 
to John J. Crisanti, Director, Office of Enforcement Policy, 
13 South 13th Street, Richmond, Virginia 23219. 

Contact: Dennis Merrill, Labor Law Director, Department 
of Labor and Industry, Powers-Taylor Bldg., 13 S. 13th St., 
Richmond, VA 23219, telephone (804) 786-3224. 

VIRGINIA MANUFACTURED HOUSING BOARD 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Virginia 
Manufactured Housing Board intends to consider 
promulgating regulations entitled: VR 449-01·01. Public 
Participation Guidelines for Formation, Promulgation 
and Adoption of Regulations. The purpose of the proposed 
action is to develop permanent public participation 
guidelines to replace the public participation guidelines 
adopted as emergency regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 36-85.18 of the Code 
of Virginia. 

Written comments may be submitted until April 22, 1993. 

Contact: Curtis L. Mciver, Associate Director, Department 
of Housing and Community Development, Code 
Enforcement Office, The Jackson Center, 501 N. 2nd St., 
Richmond, VA 23219-1321, telephone (804) 371-7160. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Virginia 
Manufactured Housing Board intends to consider 
promulgating regulations entitled: VR 449-01-02. 
Manufactured Housing Licensing and Transaction 
Recovery Fund Regulations. The purpose of the proposed 
action is to develop regulations to be used in the 
administration and enforcement of the Manufactured 
Housing Licensing Law and Recovery Fund. 

Statutory Authority: § 36-85.18 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993. 

Contact: Curtis L. Mciver, Associate Director, Department 
of Housing and Community Development, Code 
Enforcement Office, The Jackson Center, 501 N. 2nd St., 
Richmond, VA 23219-1321, telephone (804) 371-7160. 

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD 
OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Social Services intends to consider amending regulations 
entitled: VR 615-08·1. Virginia Energy Assistance 
Program. The· purpose of the proposed action is to solicit 
input into the development of the regulations to govern the 
1993-94 Energy Assistance Program. Interested parties may 
view the regulations governing the program at the Virginia 
Department of Social Services, Division of Benefit 
Programs, Tyler Building, 1603 Santa Rosa Road, Suite 214, 
Richmond, Virginia 23229-8699. 

Virginia Register of Regulations 
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Notices of Intended Regulatory Action 

Statutory Authority: s 63.1-25 of the Code of Virginia. 

Written comments may be 
to Charlene H. Chapman, 
Benefit Programs, 8007 
Virginia 23229-8699. 

submitted until March 23, 1993, 
Program Manager, Division of 
Discovery Drive, Richmond, 

Contact: Peggy Friedenberg, Legislative Analyst, 
Department of Social Services, 8007 Discovery Dr., 
Richmond, VA 23229-8699, telephone (804) 662-9217. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Social Services intends to consider promulgating regulations 
entitled: Virginia Department of Social Services 
Administrative Hearing Procedure: Telephone Hearings. 
The purpose of the proposed action is to streamline the 
existing administrative hearing process. 

Statutory Authority: § 63.1-25 of the Code of Virginia. 

Written comments may be submitted until April 30, 1993, 
to Donna Douglas, Bureau of Customer Services, 8007 
Discovery Drive, Richmond, Virginia 23229-8699. 

Contact: Margaret J. Friedenberg, Regulatory Coordinator, 
Department of Social Services, 8007 Discovery Dr., 
Richmond, VA 23229-8699, telephone (804) 662-9217. 
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PROPOSED REGULATIONS 

For information concerning Proposed Regulations, see information page. 

Symbol Key 
Roman type indicates existing text of regulatiO!JS. Italic type indicates proposed new text. Language which has 
been stricken indicates proposed text for deletiOn. 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES (BOARD OF) 

Title Q[ Regulation: VR HS-04·28. Regulation Governing 
the Oxygenation of Gasoline. 

Statutory Authoritv: §§ 59.1-153 and 59.1·156 of the Code of 
Virginia. 

Public Hearing Date: June 30, 1993 · I p.m. 
Written comments may be submitted until June 25, 
1993. 

(See Calendar of Events section 
for additional information) 

Summary: 

The proposed reguiation continues authority contained 
in a soon-to-expire emergency regulation governing the 
oxygenation of gasoline. 

The proposed regulation assures that mota~ fuels 
dispensed in this Commonwealth comply With any 
oxygenation requirements specified by the federal 
Clean Air Act pertaining to motor fuels. The 1990 
amendments to the federal Clean Air Act require 
states with carbon monoxide nonattainment areas with 
design values of 9.5 parts per mi11ion (ppm) or more 
to implement an oxygenated gasoline program in all 
such designated nonattainment areas. Title II of the 
1990 amendments to the federal Clean Air Act 
requires that states institute an oxygenated gasoline 
program by establishing "control areas" in any 
Metropolitan Statistical Area (MSA) which contains one 
or more carbon monoxide nonattainment areas. 
Pursuant to such provisions, the Department of Air 
Pollution Control has designated as the control area 
the Virginia counties within the Washington, D.C. 
Metropolitan Statistical Area (MSA) consisting of 
Arlington, Fairfax, Loudoun, Prince William,_ and 
Stafford; and the Virginia cities within the Washmgton, 
D.C. MSA consisting of Alexandria, Fairfax, Falls 
Church, Manassas, and Manassas Park. 

The oxygen content requirement applies during the 
portion of the year in which the control area is prone 
to high ambient concentrations of carbon monoxide. 
The Environmental Protection Agency has established 
this control period (which the Board of Agriculture 
and Consumer Services anticipates will recur annually) 
to be, in the case of Virginia, a specified four months 
out of twelve. In Virginia this control period will begin 
on November 1 of one year and continue through the 
last day of February of the following year. 

The proposed regulation: 

a. Specifies carbon monoxide nonattainment areas; 

b. Specifies the control area; 

c. Specifies the control period; 

d. Specifies a minimum oxygenate content in 
gasoline during the control period; 

e. Requires all persons regulated to keep records of 
claases of oxygenates and oxygenate content; 

f. Requires gasoline pump labelling; 

g. Specifies methods of sampling, testing, and oxygen 
content calculations; and 

h. Specifies means of compliance and methods of 
enforcement 

1 Design value means the calculation which is used to derive 
the number of carbon monoxide parts per million in the air 
in order to determine whether an area shall be designated a 
carbon monoxide nonattainment area. 

Preamble: 

Section 59.1-156 of the Code of Virginia authorizes the 
Board of Agriculture and Consumer Services to "make 
all necessary rules and regulations for, ... (ii) assuring 
that motor fuels dispensed in this Commonwealth 
comply with any oxygenation requirements specified 
by the federal Clean Air Act or any other federal 
environmental requirement pertaining to motor fuels; 
... " The 1990 amendments to the federal Clean Air Act 
require states with carbon monoxide nonattainment 
areas with design values of 9.5 parts per million 
(ppm) or more to implement an oxygenated gasoline 
program in all such designated nonattainment areas. 
The Department of Air Pollution Control has 
designated the County of Arlington and the City of 
Alexandria as carbon monoxide nonattainment areas 
pursuant to Title II of the 1990 amendments to the 
federal Clean Air Act (hereinafter "Title II"), as 
design values of carbon monoxide exceed 9.5 ppm in 
such areas. Title II requires that states institute an 
oxygenated gasoline program by establishing "control 
areas" in any Metropolitan Statistical Area (MSA) 
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which contains one or more carbon monoxide 
nonattainment areas. Pursuant to such provisions, the 
Department of Air Pollution Control has designated as 
the control area the area so defined in §' 1 of VR 
115-04-28. 

This oxygen content requirement applies during the 
portion of the year in which the control area is prone 
to high ambient concentrations of carbon monoxide. 
The Environmental Protection Agency has established 
this control period (which the Board of Agriculture 
and Consumer Services anticipates will recur annually) 
to be, in the case of Virginia, a specified four months 
out of twelve. In Virginia this control period will begin 
on November 1 of one year and continue through the 
last day of February of the following year. 

The use of oxygenated gasoline in lieu of 
nonoxygenated gasoline reduces carbon monoxide 
emissions from motor vehicles and, thereby, helps 
carbon monoxide nonattainment areas in their efforts 
to achieve compliance with the national ambient air 
quality standard for carbon monoxide. The use of 
oxygenated gasoline is becoming a widely recognized 
control strategy for reducing carbon monoxide 
emissions from motor vehicles in a timely and 
cost-effective manner. 

There are sanctions associated with the failure to 
adopt a regulation to require the oxygenation of 
gasoline. If the administrator of the Environmental 
Protection Agency finds that a state has tailed to 
adopt the necessary regulation, then the state will be 
subject to sanctions. The sanctions include loss of 
federal funds, including funds tor highways. 

VR 1!5-04-28. Regulation Governing Oxygenation of 
Gasoline. 

§ 1. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Administrator" "means the Administrator of the United 
States Environmental Protection Agency.'' 1 

"ASTM" means the American Society for Testing and 
Materials. 

"Batch" means any discrete amount of gasoline. 

"Blender" means any person who owns, leases, operates, 
controls, or supervises an oxygenate blending facility. 

"Bulk gasoline plant operator" means any person who 
owns, leases, operates, or controls a plant which is a 
secondary distribution point for delivering gasoline to local 
farms, businesses, service stations, and other distribution 
points, where the total gasoline throughput is 20,000 gallons 
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or less per working day, based on the daily average for 
the most recent 12-month period. 

"Bulk gasoline terminal operator" means any person 
who owns, leases, operates, or controls a terminal which is 
a primary distribution point for delivering gasoline to bulk 
plants, service stations, and other distribution points, where 
the total gasoline throughput is greater than 20,000 gallons 
per working day, based on the daily average for the most 
recent 12-month period. 

"Control area" means the Virginia counties within the 
Washington, D.C. Metropolitan Statistical Area (MSA) 
consisting of Arlington, Fairfax, Loudoun, Prince William, 
and Stafford; and the Virginia cities within the Washington, 
D.C MSA consisting of Alexandria, Fairfax, Falls Church, 
Manassas, and Manassas Park. 

"Control period" means a specified four months aut of 
12, beginning on November 1 of one year and continuing 
through the last day of February of the following year. 

"Owner" means any p~rsan who owns or controls any 
batch of gasoline. 

"Oxygenate" means any substance or substances which, 
when added to gasoline, increases the amount of oxygen in 
that gasoline blend. 

"Oxygenated gasoline" means gasoline which contains a 
measurable amount of oxygenate. 2 

"Person" includes an individual, corporation, partnership, 
association, state, municipality, political subdivision of a 
state, and any agency, department, or instrumentality of 
the United States and any officer, agent, or employee 
thereof. 3 

"Record" means any document which takes the form of, 
but is not limited to, a bill of lading, invoice, receipt, 
commodity manifest, or delivery ticket. 

"Retail outlet operator" means any person who owns, 
leases, operates, or controls any establishment at which 
gasoline is sold or offered for sale to the ultimate 
consumer for use in a motor vehicle. 

"Sell or transfer" means to sell, exchange, ship, receive, 
or to offer or expose for sale. 

"Substantially similar•· means "substantially similar" as 
stated in § 211 (f) (1) of the federal Clean Air Act, 42 USC 
s· 7545(tJoJ. 

"Terminal operator" means any person who owns, 
leases, operates or controls a gasoline terminal at which 
gasoline is sold or dispensed into trucks or other 
containers for transportation to retail outlets or wholesale 
purchaser-consumer facilities, and shall include, but not be 
limited to, any bulk gasoline plant operator and any bulk 
gasoline terminal operator. 
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"Ultimate consumer" means any person who purchases 
gasoline for any purpose other than resale. 

"Wholesale purchaser·consumer" means any person who 
is an ultimate consumer of gasoline and who purchases or 
obtains gasoline from a supplier for use in motor vehicles 
and receives delive!}' of gasoline into a storage tank or 
other gasoline container. 

"Wholesale purchaser-consumer facility" means any 
facility at which a wholesale purchaser..consumer stores 
gasoline in a storage tank or other gasoline container. 

§ 2. Exception for aircraft. 

Nothing in this regulation shall apply to any person who 
sells or transfers any batch of gasoline for use in aircraft. 

§ 3. Minimum oxygenate content. 

No person may sell or transfer gasoline to a retail outlet 
operator or wholesale purchaser-consumer who is within 
the control area during a control period unless the 
gasoline contains a minimum of 2. 7% oxygen by weight as 
determined in accordance with § 7 of this regulation. 

§ 4. Nature of oxygenates. 

A. No person may sell or transfer gasoline to a retail 
outlet operator or wholesale purchaser~consumer located in 
the control area during a control period unless such 
gasoline contains an oxygenate which is: 

1. Of the type and quality allowed under the federal 
Clean Air Act; 

2. Of a type "substantially similar" under § 211 (f) (1) 
of the federal Clean Air Act, 42 USC § 7545(f)(l); or 

3. Approved through the waiver granted under § 
2/1 (f) ( 4) of the federal Clean Air Act, 42 USC § 
7545(!)(4). 

B. No person may sell or transfer to a retail outlet 
operator or wholesale purchaser-consumer located in the 
control area during a control period gasoline that exceeds 
the maximum oxygen content specified by the 
"substantially similar" definition of § 211 (f) (1) of the 
federal Clean Air Act, 42 USC § 7545(f)(l), unless such 
gasoline is approved through the waiver ("the waiver") 
granted by the administrator under the authority of § 
211 (f) ( 4) of the federal Clean Air Act, 42 USC § 
7545(f)(l); 

No person may sell or transfer to a retail outlet 
operator or wholesale purchaser~consumer located in the 
control area during the control period gasoline approved 
through the waiver unless the oxygen content of such 
gasoline is no more than that specified by the waiver. 

C. No person may use any oxygenate unless it is 

"substantially similar" as defined by this regulation, or 
unless it is approved through the waiver. 

§ 5. Record keeping and transfer requirements. 

A Any terminal operator who ships or causes to have 
shipped gasoline to or within the control area during a 
control period shall make a record to be made no later 
than the time of shipment of the gasoline. Any person who 
ships the gasoline to or within the control area during a 
control period shall carry a copy or the record made by 
the terminal operator. The terminal operator shall retain 
for one year after the creation of the record or until this 
regulation ceases to have effect, whichever is the sooner, 
a copy the record and shall make such record available 
for inspection by the commissioner. Such record shall 
contain for each batch of gasoline leaving the terminal 
operator: 

1. The volume of gasoline; 

2. The class of oxygenate in the gasoline, if any, that 
is to say whether the gasoline contains an ether or an 
alcohol based oxygenate; 

3. The oxygen content, if any; 

4. A declaration of whether the destination of the 
batch of gasoline leaving the terminal operator is 
within the control area or not; and 

5. The name and address of the person to whom the 
terminal operator shipped the batch of gasoline and 
the date of such shipment. 

B. Any blender who ships or causes to have shipped 
gasoline to or within the control area during a control 
period shall make a record to be made no later than the 
time of shipment of the gasoline. 

Any person who ships the gasoline to or within the 
control area during a control period shall carry a copy of 
the record made by the terminal operator. The blender 
shall retain for one year after the creation of the record 
or until this regulation ceases to have effect, whichever is 
the sooner, a copy of the record and shall make such 
record available for inspection by the commissioner. Such 
record shall contain for each batch of gasoline leaving the 
blender: 

1. The volume of gasoline; 

2. The class of oxygenate in the gasoline, if any, that 
is to say whether the gasoline contains an ether or an 
alcohol based oxygenate; 

3. The oxygen content, if any; 

4. A declaration of whether the destination of the 
batch of gasoline leaving the blender is within the 
control area or not; and 
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5. The name and address of the person to whom the 
blender shipped the gasoline and the date of the 
shipment. 

C. Any retail outlet operator who purchases or receives 
the gasoline and record specified in § 5 A or § 5 B of this 
regulation shall retain the record for one year after the 
creation of the record or until this regulation ceases to 
have effect, whichever is the sooner, and shall make such 
record available for inspection by the commissioner. 

D. Any wholesale purchaser~consumer who purchases or 
receives the gasoline and record specified in § 5 A or § 5 
B of this regulation shall retain the record tor one year 
after the creation of the record or until this regulation 
ceases to have effect, whichever is the sooner, and shall 
make such record available for inspection by the 
commissioner. 

E. Any blender or terminal operator who ships or 
causes to have shipped gasoline destined for the control 
area during a control period other than to be sold to a 
retail outlet operator or a wholesale purchaser-consumer 
shall make a record to be made no later than the time of 
shipment of the gasoline. Any person who ships the 
gasoline destined for the control area during a control 
period shall carry a copy of the record made by the 
blender or terminal operator. The blender or the terminal 
operator shall retain for one year after the creation of the 
record or until this regulation ceases to have effect, 
whichever is sooner, a copy of the record and shall make 
such record available for inspection by the commissioner. 
Such record shall contain for each batch of gasoline 
shipped the following information: 

1. The date of the shipment of the gasoline; 

2. The name and address of the blender or terminal 
operator shipping or causing to have shipped the 
gasoline and where the blender or terminal operator 
is not the person shipping the gasoline, the name and 
address of the person shipping the gasoline; 

3. The name and address of the recipient of the 
gasoline; 

4. The volume of gasoline shipped; 

5. The identification of the gasoline as nonoxygenated 
or oxygenated; and 

6. The class of oxygenate used in the gasoline, if any, 
that is to say whether the gasoline contains an ether 
or an alcohol based oxygenate, and the oxygen content 
of the gasoline, if any, required by § 3 of this 
regulation. 

The person shipping the gasoline destined for the control 
area during a control period shall provide the recipient of 
the gasoline with a copy of the record required by this 
subsection E upon delivery of the gasoline to the recipient. 
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The recipient shall retain for one year after the creation 
of the record or until this regulation ceases to have effect, 
whichever is the sooner, a copy of the record and shall 
make such record available for inspection by the 
commissioner. 

§ 6. Gasoline pump labeling. 

A. The retail outlet operator shall post a label on any 
gasoline pump located in the control area from which 
gasoline is dispensed and which is operated by the retail 
outlet operator. The retailer shall ensure that the label 
remains permanently affixed to the gasoline pump. The 
label shall be worded as follows: 

"The following statement is applicable only from 
November 1 through the last day of February: 'The 
gasoline dispensed from this pump is oxygenated and 
will reduce carbon monoxide pollution from motor 
vehicles."' 

B. The retail outlet operator shall post the label 
required by § 6 A of this regulation in black letters of no 
smaller than 20-point bold type, in a color contrasting with 
the background. The label shall be placed in the upper 
two-thirds of the front panel of the gasoline pump on the 
vertical surface of the same side as the price and 
gallonage or quantity display of the gasoline pump in a 
position plain and conspicuous from the driver's position. 

C. The retail outlet operator shall also label the pump 
with: 

1. The brand name, trademark or trade name of the 
motor fuel it contains; 

2. The grade, blend or mixture of the motor fuel it 
contains; 

3. The octane ... rating of the motor fuel it contains; 
and 

4. If the product contains one percent or more ethanol 
or methanol, information identifying the kind of 
alcohol and the percentage of each at the time of 
blending, in letters not less than one inch in height. 4 

§ 7. Sampling, testing, and oxygen content calculations. 

A. Sampling methodologies used by the commissioner to 
determine compliance with this regulation shall be those 
set forth in Appendix D, 40 CFR Part 80, which is hereby 
adopted by reference. 

B. Determination by the commissioner of the oxygenate 
and its weight and volume in gasoline shall be in 
accordance with test method ASTM D 4815-89 as set forth 
in ASTM specification D 4814 or other methods developed 
or approved by the United States Environmental Protection 
Agency. 
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C. Oxygen content shall be calculated by t.ie 
comm1sswner by multiplying the mass concentration of 
each oxygenate in gasoline by the oxygen molecular 
weight contribution of the oxygenate. All volume 
measurements shall be adjusted to 60 degrees Fahrenheit. 
For the purpose of calculating oxygen content, the 
following oxygen molecular weight contributions shall be 
used: 

Oxygen Mass Relative Density 
Oxygenate Fraction 60/60"F 

Methyl Alcohol 0.4993 0.7963 

Ethyl Alcohol 0. 3473 0. 7939 

n-Propyl Alcohol 0.2662 0.8080 

Isopropyl Alcohol 0. 2662 0. 7899 

n-Butyl Alcohol 0.2158 0.8137 

Isobutyl Alcohol 0.2158 0.8058 

sec-Butyl Alcohol 0.2158 0.8114 

tertiary-Butyl Alcohol 0.2158 0.7922 

Methyl Tertiary-Butyl Ether 0.1815 0. 7460 

Ethyl tertiary-Butyl Ether 0.1566 0.7452 

tertiary-Amyl Methyl Ether 0.1566 0. 7752 

tertiary-Hexyl Methyl Ether 0.1377 0. 7860 

Di lso propyl ether 0.1566 0. 7300 

D. Oxygenated gasoline shall consist of a single 
homogenous mixture, presenting no indication of phase 
separation when tested by the commissioner in 
accordance with the test method described in Annex A3 
of ASTM Spectfication D-4814. 

1. -8'C (17'F) during the month of January. 

2. -7'C (19'F) during the month of February. 

3. -3'C (26'F) during the month of March. 

4. 3'C (37'F) during the month of April. 

5. 9'C (48'F) during the month of May. 

6. 10'C (50'F) during the months of June, July, 
August, and September. 

7. 4'C (39'F) during the month of October. 

8. -2'C (28'F) during the month of November. 

9. -7'C (19'F) during the month of December. 

§ 8. Compliance and enforcement. 

A. Any retail outlet operator or wholesale 
purchaser-consumer will be deemed in compliance with 
the requirements of this regulation during a transitional 
period compristng the first 10 days of the control period, 
provided that for all deliveries of gasoline during the five 
days immediately preceding the control period the 
gasoline delivered to that retail outlet operator or 
wholesale purchaser-consumer complies with the minimum 
oxygenate content specified by § 3 of this regulation. 

B. Any retail outlet operator or wholesale 
purchaser-consumer who purchases or receives, and offers 
for sale, or dispenses gasoline found not to be in 
compliance with the requirements of this regulation will 
be subject to having such gasoline ordered off sale or 
removed from use by the commissioner. After such 
ordering off sale or removal from use, the retail outlet 
operator or wholesale purchaser-consumer may: 

1. Re-offer for sale gasobne that has been ordered off 
sale or removed from use, provided that prior to such 
re-offering for sale such gasoline has been blended by 
any person with additional oxygenates sufficient to 
comply with the minimum oxygenate content speczfied 
by § 3 of this regulation, and provided that prior to 
such re-offering for sale the sampling taken by the 
commissioner meets the minimum oxygenate content 
spectfied by § 3 of this regulation; 

2. Sell or transfer gasoline for use outszde the control 
area that has been ordered off sale or removed from 
use, provided that the retatl outlet operator or 
wholesale purchaser-consumer complies with the 
record keeping requirements of § 5 C (in the case of 
the retail outlet operator) and § 5 D (in the case of 
the wholesale purchaser-consumer) of this regulation, 
and provided that prior to the sale or transfer the 
retail outlet operator or wholesale purchaser-consumer 
provides the commissioner with an affidavit stating 
that the retail outlet operator or the wholesale 
purchaser-consumer will not sell or transfer the 
gasoline in or to the control area during the control 
period, and also stating the proposed disposition of 
the gasoline; or 

3. Have gasobne that has been ordered off sale or 
removed from use released and returned to the retail 
outlet operator or wholesale purchaser-consumer by 
the commissioner, provided that prior to such release 
the retail outlet operator or wholesale 
purchaser-consumer provides the commissioner with 
an affidavit stating that the retatl outlet operator or 
wholesale purchaser-consumer will not sell or transfer 
the gasoline in or to the control area during the 
control period, and also stating the proposed 
disposition of the gasoline. 

' Clean Air Act § 302(a), 42 USC § 7602(a). 
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Proposed federal regulation as contained in Federal Register 
July 9. 1991. The placement of this definition as proposed in the 
Federal Register would be at 40 CPR § 80.1 (oo). 

'Clean Air Act § 302{e)c 42 USC§ 7602{e). 

-J From § 59.1-16'7 A of the Code of Virginia. 

; Extrapolated, below freezing temperature. 

DEPARTMENT OF EDUCATION (STATE BOARD OF) 

Title Q! Regulation: VR 270-01-0007. Regulations Governing 
Special Education Programs For Haad:ieapped Children 
-&lid ¥mJfu with Disabilities in Virginia. 

Statutory Authority: §§ 22.1-214 and 22.1-215 of the Code of 
Virginia; § 4 of Article VIII of the Constitution of Virginia. 

Public Hearing Dates: 
April 21, 1993 - 7 p.m. 
April 22, 1993 - 7 p.m. 
April 27, 1993 - 7 p.m. 
April 28, 1993 - 7 p.m. 

(See Calendar of Events section 
for additional information) 

Sumary: 

These regulations govern special education programs 
for children with disabilities in Virginia. The 
amendments to these regulations fall into five 
categories. First, changes have been made to 
incorporate federal requirements established by the 
Individuals with Disabilities Education Act (20 U.S.C. 
§§ 1400-1485) and its implementing regulations. Those 
changes include the addition of traumatic brain injury 
as a new disability category, the addition of assistive 
technology services/devices as a new related service, 
and the addition of transition services as a 
component of the Individualized Education Program. 
Second, the evaluation requirements have been 
amended to comply with § 22.1-214 G of the Code of 
Virginia. Third, the regulations have been reviewed 
and revised to eliminate any unnecessary, burdensome 
requirements on local school divisions. Fourth, 
attention deficit hyperactivity disorder/attention deficit 
d1:Scorder has been added to the definition of "Other 
Health Impairment." Fifth, language throughout the 
regulations has been revised both for clarity and for 
the coordination with language in the federal special 
education regulations. 

VR 270-02-0007. Regulations Governing Special Education 
Programs for Children with Disabilities in Virginia. 

PART I. 
DEFINITIONS. 
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§ !.!. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Age of eligibility" means an eligibj_e haFH~ieaf)j:led 

children with disabllities who have not graduated from a 
secondary school or completed a program approved by the 
Board of Education and who are meRtally retar€leE1, 
~fiysieally liaacliea~~efr; seriously emetieaally distarllea, 
speee1> "" laagHage im~aiFeil, l>earifig iFRpaired, ~ 
im]1airecl, al:ltistie, rnl:lltillaHcl+e-a~ s-ev-ere-ly &&8-
prafeuaclly aanaieapped, e!llef ftealfu impairea, er l!iwiftg 
a Sjreei#e leaming clisaBility, identljied as having autism, 
deaf-blindness, a developmental delay, a hearing 
impairment which may include deafness, mental 
retardation, multiple disabilities, an orthopedic 
impairment, other health impairment, a physical disabzlity, 
a serious emotional disturbance, a severe and profound 
disabzlity, a speczfic learning disability, a speech or 
language impairment, a traumatic brain injury, a visual 
impairment which may include blindness or who erre 
etftenvise llanclieafl{3Cd have other disabilities as defined 
by the Board of Education, who, because of such 
impairments, are in need of special education, whose 
second birthday falls on or before September 30, and who 
have not reached their 22nd birthday on or before 
September 30. 

"Assistive technology device" means any item, piece of 
equipment, or product system, whether acquired 
commercially off the shelf, modtfied, or customized, that is 
used to increase, maintain, or improve the functional 
capabilities of children with disabilities. 

"Assistive technology service'' means any service that 
directly assists a child with a disabliity in the selection. 
acquisition, or use of an assistive technology device. The 
term includes: 

1975 

1. The evaluation of the needs of a chlid with a 
disability, including a fuctiona! evaluation of the chlid 
in the chzld's customary environment; 

2. Purchasing, leasing or otherwise providing for the 
acquisition of assistive technology devices by children 
with disabzlities,· 

3. Selecting, designing. fitting, customizing, adapting, 
applying, retaining, repairing, or replacing assistive 
technology devices; 

4. Coordinating and using other therapies, 
interventions, or services with assistive technology 
devices, such as those associated with existing 
education and rehabilitation programs; 

5. Training or technical assistance for a child with 
disability or, if appropriate, that child's famzly; 
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6. Training or technical assistance for professionals 
(including individuals providing education or 
rehabilitation services), employers, or other individuals 
who provide services to employ, or are otherwise 
substantially involved in the major life function of 
children with disabilities. 

"Audiology" means: 

I. ltleHlHyiftg ftft<l eva!Haling Identification of children 
with hearing loss; 

2. Determiniag Determination of the range, nature, 
and degree of hearing loss, including referral for 
medical or other professional attention for the 
rehabilitation of hearing; 

& Seleetiag ftft<l ffiliHg !lfl appropriate aid ftft<l 
eoal"a!iag !fte ef!eetiveaess af aH>plifiealiaa; ftft<l 

3. Provision of habilitative activities, such as language 
habilitation, auditory training, speech reading 
(lip-reading), hearing evaluation, and speech 
conversation; 

4. Creation and administration of programs for 
prevention of hearing loss; 

+c 5. Counseling and guidance of pupils ftft<l , parents 
and teachers regarding hearing loss ; ,· 

6. Determination of the ch11d's need for group and 
individual amplification, selecting and fitting an 
appropriate aid and evaluating the effectiveness of 
ampilfication. 

"Autism" me!lfiS a bel!aviarally -€<! syaaraH>e; !fte 
essential laaetiaas are ty~ieally H>aai!es!ea p!'iei' !e 3!l 
fft6flt!ljjafageftft<lifte!Hlle~a¥. 

!-:- Develaf)mental rates ar seEJ:eeaees; 

2-c Res~aases !e seflS6fY stiffit!ll: ftft<l 

& Sj>eeel>, laagaage, ftft<l eagaitive ea~aeities ftft<l 
ea~aeities !e relate !e pe6j>le; eveHls ftft<l ebjee!so 
means a developmental disability significantly 
affecting verbal and nonverbal communication and 
social interaction, generally evident before age 3, that 
adversely affects a child's educational performance. 
Other characteristics often associated with autism are 
engagement in repetitive activities and stereotyped 
movements, resistance to environmental change or 
change in daily routines, and unusual responses to 
sensory experiences. The term does not apply zf a 
child's education performance 1s adversely affected 
primarily because the child has a serious emotional 
disturbance as defined in these regulations. 

"Change in identzfication" means a change in the 
eligibility committee's determination of the child's primary 

disability. 

"Change in placement" means: 

1. The change in a child's academic offerings from 
general to special education and from special 
education to general education; 

2. The expulsion or long-term suspension of a student 
with a disability; 

3. The placement change which results from a change 
in the identification of a d1sability; 

4. The change from a public school to a private day, 
residential or state operated program; from a private 
day, residential or state operated program to a public 
school; or to a placement in a separate facility; 

5. Graduation. 

"Child" means any person who shall not have reached 
his 22nd birthday by September 30 of the current year. 

"Children with disabilities" means those children 
evaluated, in accordance with these regulations, as having 
aut1sm, deaf-blindness, a developmental delay, a hearing 
impairment which may include deafness, mental 
retardation, multiple disabilities, an orthopedic 
impairment, other health impairment, a physical disability, 
a serious emotional disturbance, a severe or profound 
disability, a speczfic learning disability, a speech or 
language impairment, a traumatic brain injury, or a 
visual impairment which may include blindness, who 
because of these impairments, need special education and 
related services. 

"Comprehensive programs and services" means 
educational programs and support services which are 
required to provide a free appropriate educational 
program in the least restrictive environment to every 
haaaieapped child with a disability ages two to 21, 
inclusive, in each local school division or other public 
agencies responsible for providing educational services to 
hoadieapped children ftft<l )'61111! with disabilities . 

"Consent" means: 

I. The parent has been fully informed of all 
information relevant to the activity for which consent 
is sought in his native language, or other mode of 
communication; 

2. The parent understands and agrees, in writing, to 
the carrying out of the activity for which consent is 
sought and the consent describes that activity and lists 
the records (if any) which will be released and to 
whom; and 

3. The parent understands that the granting of consent 
is voluntary on the part of the parent and may be 
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revoked any time prior to the time limits set forth in 
§ 35 3.4. 

"Counseling services" means services provided by 
qualified visiting teachers, social workers, psychologists, 
guidance counselors, or other qualified personnel. 

"Current evaluation" means one that has been 
completed within 365 calendar days or less. 

"Days" are specified as either "calendar days" or 
"administrative working days." "Administrative working 
days" means days exclusive of Saturdays, Sundays, and 
officially designated holidays ef tM l6eal - -
for all local school division personnel . "Calendar days" 
means consecutive days, inclusive of Saturdays, Sundays, 
and officially designated holidays at the local school 
division level. Whenever any period of time fixed by this 
procedure shall expire on a Saturday, Sunday, or school 
holiday, the period of time for taking such action under 
this procedure shall be extended to the next day not a 
Saturday, Sunday, or school holiday. 

~ "Deafness means a hearing impairment wfti.eft 
that is so severe that the child is impaired in processing 
linguistic information through hearing, with or without 
amplification, wffiell- that adversely affects educational 
performance. 

"Deaf blisd" "Deaf-blindness" means concomitant hearing 
and visual impairments, the combination of which causes 
such severe communication and other developmental and 
educational problems that they cannot be accommodated 
in special education programs solely for deaf or blind 
children. 

"Develapmentally delayed" "Developmental delay" 
means a eftild l>elew age e;gJ;l wlH> - a significant 
delay in one or more of the following areas of 
development for a child below age 8 : 

I. Cognitive ability 

2. Motor skills 

3. Social/adaptive behavior 

4. Perceptual skills 

5. Comunication skills. 

"Direct services" means services provided to a 
lmfidieapped child with a disability by the state directly, 
by contract, or through other arrangements. 

"Early identlfication" means the implementation of a 
formal plan for identifying a disability as early as possible 
in a child's life. 

"Emotional disturbance": see "Serious emotional 
disturbance.'' 
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"Evaluation" means assessmen-ts procedures used to 
determine whether a child is liaa8ieaf)j3e6 has a disability 
and the nature and extent of the special education and 
related services that the child needs. The term means 
assesgments procedures used selectively with an individual 
child and does not include basic tests administered or 
procedures used with all children in a school, grade, or 
class. 

"Federal financial assistance" means any grant, loan, 
contract or any other arrangement by which the U.S. 
Department of Education provides or otherwise makes 
available assistance in the form of funds, services of 
federal personnel, or real and personal property. 

"Free appropriate public education" (F APE) means 
special education and related services which: 

l. Are provided at public expense, under public 
supervision and direction, and without charge; 

2. Meet the standards of the Board of Education; 

3. Include preschool, elementary school, middle school 
or secondary school, or vocational education; and 

4. Are provided in conformity with an individualized 
education program. 

F APE is a statutory term which requires special 
education and related services to be provided in 
accordance with an individualized education program 
(!EP). Hewev&, lifi<!ef % W4; eaelt reeipient tEA -
fH'&Vffie an eriHeatien w-IlieR- iRelliGes serviees tfl:.at a:re 
" ... tlesigseci te meet iR6ividaal eaueatieaal fteetis ffl 
l!aH<lieapped !><'fS6R5 as adeqHetely as tM R€eds ef 
nenliaadieappe<l jlei'SOOS are ~ +l>ese regti'lft!Hffl5 slftle 
that imf)lemestatiea e.f- an- !EP,- ifl- aeeerflaaee wHft Part B;
is 6fte ffieftftS el meetisg tfte "FAPE" reEtl:liremcat. 

"HaRfiiea{:lped efliltl.rea" metHlS Hffise eliildreR evahfatea, 
ffi aeearclaRee wttft these regulatians, as beffig mentally 
retarded, - ef lieeriag, <leef, speee1> "' laagHage 
imfmi-refr,- frttt.istie, ¥istl-aH-y imi?aireB:, serieusly emetieaaHy 
eis1Hrl3efl, erthepe<lieally impaire!l, 6lfter ll€altlt impaire<i, 
deaf eliH<I, severely an<! prafeaaely ha•dieappea, 
maltil!aadieapped, "' l>a¥ffig a S!"'effie learniag aisability, 
WOO; aeeaHSC ef lhese impairmeats, ftee<i spe€ffi.l etffi
ftflti Felat:e8:- serviees. 

~ el Rearing" "Hearing impairment" means a
ftea-ft-ftg impairment an impairment in hearing , whether 
permanent or fluctuating, wftieli: that adversely affects a 
child's educational performance but which is not included 
under the definition of ~ "deafness" in this section. 

"Impartial hearing officer" means a person, selected 
from a list maintained by the Office of the Executive 
Secretary of the Supreme Court of Virginia. A hearing 
may not be conducted 
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fiT I. By a person employed by a public agency 
involved with the care or education of the child; or 

fH1- 2. By a person having a personal or professional 
interest which would conflict with his objectivity in 
the hearing. 

A hearing officer is not an employee of the I:£A- Local 
Education Agency (LEA) or SEA State Education Agency 
(SEA) solely because he is paid by the agency to serve as 
a hearing officer. 

"Implementation plan" means the plan developed by the 
LEA designed to operationalize the decision of the hearing 
officer, the reviewing officer, or agreement between the 
parties. The implementation plan shall include the name 
and position of the individual in the local school division 
charged with the implementation of the decision (case 
manager) as well as the date for effecting such plan. 

"Independent educational evaluation" (lEE) means an 
evaluation conducted by a qualified examiner(s) who is 
not employed by the public agency responsible for the 
education of the child in question. Whenever an 
independent evaluation is made at public expense, the 
criteria governing the evaluatiOn, including the location of 
the evaluation and the qualifications of the examiner(s), 
must be the same as the criteria the public agency uses 
when it initiates an evaluation. Aa iad.e~endeRt edHeatiaRal 
evaiHaliaa "*'Y iaeorperate jlal't .,. all 6f lite leiff eere 
e. alHaHaRs ~ fur determining eligibility ffi Virgiaia. 

"Individualized education program" (IEP) means a 
written statement for each banaieappea child with a 
disabilzty developed in any meeting by a representative of 
the LEA who shall be qualified to provide, or supervise 
the provision of, specially designed instruction to meet the 
unique needs of llandieappe<l children with disabilities , 
the teacher, the parents of such child, and whenever 
appropriate, such child ; wltlell s!a!emea! sllall ineiH<le: . 
An IEP shall include: 

1. A statement of the present levels of educational 
performance; 

a. The statement should accurately describe the 
effect of the child's disability on the child's 
performance in any area of education that is 
affected including academic areas and nonacademic 
areas. 

b. The statement should be written in objective 
measurable terms, to the extent possible. Test 
scores, if appropriate, should be self-explanatory or 
an explanation should be included. 

c. There should be a direct relationship between the 
present level of performance and the other 
components of the IEP. 

2. A statement of annual goals, including short-term 

instructional objectives ~ . 

3. A statement of the specific education and related 
services to be provided, and the extent to which such 
child will be able to participate in regular educational 
programs;-. 

4. The projected date for initiation and anticipated 
duration of the services ;- arul . 

5. Appropriate objective criteria and evaluation 
procedures and schedules for determining, at least on 
an annual basis, whether instructional objectives are 
being achieved. 

6. Necessary information regarding the Literacy 
Testing Program (LTP) (see § 3.4 B 5 f). 

7. A statement of the needed transition services for 
each student beginning no later than age 16 (and at a 
younger age, if determined appropriate) including, if 
appropriate, a statement of each public agency's and 
each participating agency's responsibilities or linkages, 
or both, before the student leaves the school setting. 
The transition services must address each of the 
following areas: (i) the development of employment 
and other post-school adult living objectives; (ii) 
instruction; (iiz) community experiences; and (iv) if 
appropriate, a question of daily living skills and 
functional vocational evaluation, unless the IEP 
committee determines that services are not needed in 
one or more of those areas. The IEP committee must 
then include in the IEP a statement to that effect and 
the basis for that determination in the IEP. 

8. A statement as to whether or not the student will 
participate in Family Life Education. 

"Initial placement" means the first public agency 
placement in either a public school, state operated 
program, or private school program providing special 
education or related services. 

"In~service training" means training other than that 
received by an individual in a full-time program which 
leads to a degree. 

"Interpreting personnel" ffir lite - 6f lleaffi>g 6i' <leaf 
means personnel providing educational interpreting 
services for - 6f lleaffi>g .,. deftf s!H<leR!s children with 
hearing impairments, deafness or both meeting 
qualifications set forth under the section on Qualified 
Professionals. 

"Learning disability": see "Spec1jic learning disability." 

"Local educational agency" (LEA) means the local 
school division or other public agencies responsible for 
providing educational services to liaaeliearped children !!fttl 
)'6HIIl with disabilities . 
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"Least restrictive environment" (LRE) means that to the 
maximum extent appropriate, H:aRElieaf)f)ed children with 
disabllities , including children in public or private 
institutions or other care facilities, are educated with 
children who are not liaaaiea~~ea disabled , and that 
special classes, separate schooling or other removal of 
liaRfliea~:rr:leti children with disabilities from the regular 
educational environment occurs only when the nature or 
severity of the llaRtiiear> disability is such that education 
in regular classes with the use of supplementary aids and 
services cannot be achieved satisfactorily. 

"Medical services" means services provided by a 
licensed physician to determine a child's medically related 
fiaHEI:ieaflping eeafiitien disability which results in the 
child's need for special education and related services. 

"Mentally retanl.efi" "Mental retardation" means 
significantly subaverage general intellectual functioning 
existing concurrently with deficits in adaptive behavior and 
manifested during the developmental period, which 
adversely affects a child's educational performance. 

"Mal!illandiea~~ea" "Multiple disabilities" means 
concomitant impairments (such as mentally FetaHl.efi 
mental retardation - hli-nd blindness , mentally Fetarelca 
mental retardation - BFthepeElieally impaiFeB. orthopedic 
impairment , etc.), the combination of which causes such 
severe educational problems that they cannot be 
accommodated in special education programs solely for 
one of the impairments. The term does not include 
deal eliHd Children with deaf-blindness . 

"Native language" as defined by § 703(a)(2) of the 
Bilingual Education Act , when used with reference to a 
person of limited English-speaking ability, means the 
language normally used by that person, or in the case of a 
child, the language normally used by the parents of the 
child. 

L In all direct contact with a child (including 
evaluation of the child), communication would be in 
the language normally used by the child and not that 
of the parents, if there is a difference between the 
two. 

2. If a person is deaf or blind, or has no written 
language, the mode of communication would be that 
normally used by the person (such as sign language, 
Braille, or oral communication). 

"Notlfication" means written statements in English and 
in the primary language of the parent's home, and oral 
communication in the primary language of the parent's 
home. 

"Occupational therapy" m-efrftS seFviees f)revideci ey a 
f'J:l:lalifieB: aeeHf1atieaal tfleFapist & serviees previel:ed tifN:i.eT 

tfte El:ireetiea &r sHpeFvisiaa ef a qHalifieEl: aeel:lpatieaal 
tbera~ist and includes: 
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1. Improving, developing, or restoring functions 
impaired or lost through illness, injury, or deprivation; 

2. Improving ability to perform tasks for independent 
functioning when functions are impaired or lost; and 

3. Preventing, through early intervention, initial or 
further impairment or loss of function. 

"OrtftapeElieally imf1aire6." "Orthopedic impairment" 
means a severe orthopedic impairment whl£lt that 
adversely affects a child's educational performance. The 
term includes impairments caused by congenital anomaly 
(e.g., club foot, absence of some member, etc.), 
impairments caused by disease (e.g., poliomyelitis, bone 
tuberculosis, etc.), and impairments from other causes 
(e.g., cerebral palsy, amputations, and fractures or burns 
whlclt that cause contracture). 

"Other health irlt(3Eliretf impairment' means having 
limited strength, vitality or alertness due to e-li-Feftie & 

aettte health problems such as a heart condition, 
tuberculosis, rheumatic fever, arthritis, asthma, sickle cell 
anemia, hemophilia, epilepsy, lead poisoning, leukemia, 
attention deficit disorder/attention deficit hyperactivity 
disorder, or diabetes wfl.i€-ft that are chronic or acute and 
that adversely aHeels affect a child's educational 
performance. 

"Parent" means a parent, a guardian, & a person acting 
as a parent of a child , or a surrogate parent who has 
been appointed pursuant to § 3.6. The term does not 
include the state 1/ the child is a ward of the state . The 
term "parcflt" means either parent, unless the LEA has 
been provided with evidence that there is a legally binding 
instrument or a state law or court order governing 9\:left 
fH:fillers as cliveree, separatien, eT ~ wfti..eft ffi:ffiftef- er 
!atlwr, !lie aas~tive mBilteF '* !atlwr, "" !lie legally 
appoiftled guaF<liaH "" eommitlee ft&s €t!SlOOy ffi !lie eliiM 
to the contrary . The defiaitien term also includes persons 
acting in the place of a parent such as a graaElmetRer 
grandparent or stepparent with whom the child lives , as 
well as !lie j>ffS8flS w1>e '*" legally Fespoasi~le 1e< a 
eltHt¥9 welfare. +he term "J3areHt" alse meas:s a sHrragatc 
[>IH'ffil appoiated j>lH'Stlftftl te pFOvisieas set - ifl !lie 
reglilatietls . A child 18 years or older may assert any 
rights under these regulations in his own name. 

"Parent counseling and training" means assisting parents 
in understanding the special needs of their child and 
providing parents with information about child 
development. 

"Participating agency" means any agency or institution 
which collects, maintains, or uses personally identifiable 
information or from which information is obtained. 

"Physical education" means the development of: 

1. Physical and motor fitness; 
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2. Fundamental motor skills and patterns; and 

3. Skills in aquatics, dance, and individual and group 
games and sports (including intramural and lifetime 
sports). 

The term includes special physical education, atlapted 
adaptive physical education, movement education, and 
motor development. 

"Physical therapy" means services provided by a 
qualified physical therapist or under the direction or 
supervision of a qualified physical therapist upon medical 
referral and direction ~ frftfi iseh::ules fue evaluatiaa, 
testiftg; treatmeat, reetlHetiOR afl<l Fel>aeHitatiOR by 
pftysieal, meeliaRieal, EW eleetraRie meas1:ues aa& 
preeedures ef iatiividttals wOO beeatlse ef tralima, disease 
& l>tFtB ilefecl j}feSeftt physieal & emotioaal disoff!eFs. 
'Hte t!lfm "physieal tlle.apy" <lees !10! - tl>e <>se 8f 
Roeatgea FaYS aoo - !'6f' tliagaostie Of therapeHtie 
parposes Of tl>e """ ... eleetrieity !'6f' - tl>eFapy aoo 
Stirgieal fiHFf19Ses, iaeh:ldiag eaH:terizatien . 

"Presettool ttaatlieappecl ehi!drea" f!lefl!IS ehii<!Fea tfiel<lw 
age !Wet wha fll!IY be ideati!ied by aey 8f tl>e previoHsly 
tleHaetl haodieap~iag eoaailions Of tle•telopFReBta!ly 
delayed. 

"P•eg•am ehaage" f!lefl!IS aey eeeage ifl tl>e way speelal
eaaeatiaR serviees a-re J')fEWided. 00 a effiM as determiaed 
by tfte elti!t¥s iaaivielaalioeel eeHCBtiOH progFaFR. 

"Psychological services" meaRS includes : 

1. Administering psychological and educational tests 
and other assessment procedures; 

2. Interpreting assessment results; 

3. Obtaining, integrating, and interpreting information 
about child behavior and conditions relating to 
learning; 

4. Consulting with other staff members in planning 
school programs to meet the special needs of children 
as indicated by psychological tests, interviews, and 
behavioral evaluations; and 

5. Planning and managing a program of psychological 
services, including psychological counseling for 
children and parents. 

"Public agency" means the state educational agency 
(SEA), local educational agencies, intermediate educational 
units, and any other public agencies wlHelt that are 
responsible for providing education to H:aaeliea:f)f)Eel 
children with disabilities . 

"Public expense" means that a FEf!Hired eEI:l:leatisaal ftfW'I: 
eva!aatioa seFViee is provided at ae east te !be jl!IFe!lt the 
LEA either pays for the full cost of the service or 

evaluation or ensures that the service or evaluation is 
otherwise provided at no cost to the parent . 

"Public notice" means the process by which certain 
information is made available to the general public. Public 
notice procedures may include, but not be limited to, 
newspaper advertisements, radio announcements, television 
features and announcement, handbills, brochures, and 
other methods which are likely to succeed in providing 
information to the public. 

"Qualified" means that a person has met the state board 
educational agency approved or recognized certification, 
licensing, registration or other comparable requirements 
which apply to the area in which he is providing special 
education or related services. In addition, the professional 
must meet other state agency requirements for such 
professional service, and Virginia licensure requirements 
as designated by state law. 

"Recipient" means any state or other political 
subdivision, any public or private agency, institution, 
organization, or other entity, or any person to which public 
financial assistance is extended directly or through another 
recipient. 

''Recreation'' means: 

1. Assessment of leisure function; 

2. Therapeutic recreation services; 

3. Recreation program in schools and community 
agencies; and 

4. Licensure education. 

"Reevaluation" means completion of a new assessmeat 
eeHt~ooeots ifl aeeo<daaee willt tl>e applieaale effierift 
evaluation . 

"Rehabilitation counseling services" means services 
provided by qualified personnel in individual or group 
sessions that focus specifically on career development, 
employment preparation, achieving independence, and 
integration in the workplace and community of a student 
with a disab1lity. The term also includes vocational 
rehabilitation services provided to students with 
disabilities by vocational rehabilitation programs funded 
under the Rehabilitation Act of 1973, as amended. 

"Related services" means transportation and such 
developmental, corrective, and other supportive services as 
are required to assist a haaaieap~ea child with a 
disability to benefit from special education, and includes 
speee!i speech-langauge pathology and audiology , ; 
psychological services , ; physical and occupational therapy 
, ; recreation, including therapeutic recreation; early 
identification and assessment of disabilities in children ,- ; 
counseling services, including rehabilitation counseling· and 
medical services for diagnostic or evaluation purposes. The 
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~ term also inelutieti includes school health services, 
social work services in schools, and parent counseling and 
training. Senate Report No. 94-168 provides a definition of 
"related services," making clear that all such related 
services may not be required for each individual child and 
that such term includes early identification and assessment 
of ftaRtlieaflpiHg eeatHtiefl:s disabilities and the provision of 
services to minimize the effects of such conditions. The 
list of related services is not exhaustive and may include 
other developmental, corrective, or supportive services 
(such as artistic and cultural programs, and art, music and 
dance therapy), if they are required to assist a 
l>aneieap~ee child with a disability to benefit from special 
education. 

There are effiaift lflruls 6f serviees whielt ffliglH be 
provi<led by J"€"56fiS l'ffiffi varying pralessiesal llaekgroHaas 
ana w4tk a 'fflfie!y 6f <lj}efallsnal !llles; aepes<ling -
reEJ:airemeats ffi inElividHal states:- Fei:- example, eet-J:Rseliflg 
services ffi-i.gM be prsviflefl 13-y- g.e.e.t.a.l wsrliers, 
psyellalagis£3, e< g«i<laaee eoHaselars, ana psyelialagieal 
examiaers, }'lsyeftemetrists, 6i' {3syeftelegists, aependiRg 
llf"'" state slaaaaras. 

Each related service defined under this part may 
include appropriate administrative and supervisory 
activities that are necessary for program planning, 
management, and evaluation. 

"School health services" means services provided by a 
qualified school nurse or other qualified person. 

"Screening" means those processes which are used 
routinely with all children to help determine educational 
strengths and weaknesses. 

"Section 504" means that section of the Rehabilitation 
Act of 1973 which is designed to eliminate discrimination 
on the basis of handicap in any program or activity 
receiving federal financial assistance. 

''Serial:lsly ematiaRally elisturbed'' Serious emotional 
disturbance" means a condition exhibiting one or more of 
the following characteristics over a long period of time 
and to a marked degree , whielt that adversely affects a 
child's educational performance: 

l. An inability to learn which cannot be explained by 
intellectual, sensory, or health factors; 

2. An inability to build or maintain satisfactory 
interpersonal relationships with peers and teachers; 

3. Inappropriate types of behavior or feelings under 
normal circumstances; 

4. A general pervasive mood of unhappiness or 
depression; or 

5. A tendency to develop physical symptoms or fears 
associated with personal or school problems. 
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The term includes children who are schizophrenic, but 
does not include children who are socially maladjusted 
unless it is determined that they are seriously emotionally 
disturbed. 

"Severely ftftt!. J3f8f6t:HHlly RaHElieaflf)ed" "Severe and 
profound disabzlity" means individuals who: 

1. Have primary disabilities that severely impair 
cognitive abilities, adaptive skills, and life functioning; 

2. May have associated severe behavior problems; 

3. May have the high probability of additional physical 
or sensory fiafl:8iea]3s disabzlities ; and 

4. Require significantly more educational resources 
than are provided for --fue-m~ FHsderately 
handieaflpefl chzldren wzth mzld and moderate 
disabilities in special education programs. 

"Signifieant eftaftge ffi ifleRtifieatien & J3laeement" 
inelttties: 

to 'f!;e eltaHge iR a el!Htf's aeaaemie elleriags l'ffiffi 
gefteffil le Sj>eeia{ eeHeatiea ana l'ffiffi Sj>eeia{ 
eaueatian te gefteffil eflHeatien (reevaluatien, wffitefl 
fttltiee ana et>flSefl! are reijHiree); 

fr:.- 'I-he- eXJ3Hlsiea &f. a han8ieaf)j3e6 stHGent 
(reevalHatisa te cletermine v. Retfier CJE{3lusisa is 
f!ermissiflle &00 wftfteft ft8#ee fei: eXfll:llsian is 
Fe€J:I:liFe6; €€ffiSeflt is flt1t F8E}\:liFe8); 

& 'f!;e ~laeemeat eltaHge whielt FeS\IHs l'ffiffi a ~ 
ift H1:e i8:eRtifieatiea ef- a RaRfiieaf!fliH:g eenEl:itieA; f&
eJ£BffifJle, mentally retanlefi te leaming ElisableEi 
( re eva I aati eft, WFi-ttetl a-ettee a-n-6- e eHse et are 
re~aire<l); 

+. 'f!;e eltaHge l'ffiffi a f»il>lie sellool le a j>l'i¥a1e <ley, 
residential Bi' state operated pregram, fFe.fft a ~ 
day, resiaealial & state o~erate!l j>fflgffiffi te a f»il>lie 
S€llool-; e< le a ~laeemeat iH a se~arate facility 
(reevaluatioR, wri:#efl- IH7ti€e afH3- eonseFtt are 
re~"ire<l). 

"Social serviees" (visitiag teaefler/seflaol seeial- wsrlrer) 
fflCftftS- work services in schools·· includes : 

1981 

I. Celleetiag ana ialegratiag tlale le ~repare a 
seeieeaHHral assessment 6ft a efl-H-tl- referred fur B:F 

iEleRtifiea wHft a fiaadiea{3piag eeaEI:itieR Preparing a 
social or developmental history on a child with a 
disability ; 

~ Iaterpretiag tR-e sseieeultl:lral assessmeflt; 

3: 2. Group and individual counseling with the child 
and family; 
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+. 3. Working with those problems in a child's living 
situation (home, school, and community) that affect 
the child's adjustment in school; and 

5-:- 4. Mobilizing school and community resources to 
enable the child to reeetve maximum befte.Ht- ffflm: ffis. 
edHeatieHal I3Fagram; aru:t- learn as effectively as 
possible in his educational program. 

&. OfferiRg eeasHltatiea ffi seftee.l f:l€Fsan:nel ftft6 
~BFenls. 

"Special education" means specially designed instruction, 
at no cost to the parent, to meet the unique needs of a 
haHtliea~~eil child with a disability , including elassFaam 
iastreetiaa, instr1:1etiea Ht 13hysieal ed1:1:eatiaa, lT6me 
iastrtietian, and instnJ:etieR :ift Resflitals and isstitl:ltieRs 
instruction conducted in a classroom, in the home, in 
hospitals, and institutions and in other settings and 
instruction in physical education . 

I. The term includes SjlCCCft speech-langauge pathology 
or any other related service, if the service consists of 
specially designed instruction, at no cost to the 
parents, to meet the unique needs of a kaHdieap~ed 
child with a disability , and is considered "special 
education" rather than a "related service" under state 
standards. 

2. The term also includes vocational education if it 
consists of specially designed instruction at no cost to 
the parent, to meet the unique needs of a 
liaailiea~~e<l child with a disability . 

3. The terms in this definition are defined as follows; 

a. "At no cost" means that all specially designed 
instruction is provided without charge, but does not 
preclude incidental fees which are normally charged 
to Haaliaaeieap~ed nondisabled students or their 
parents as a part of the regular education program. 

b. "Physical education" means the development of 
(i) physical and motor fitness; (ii) fundamental 
motor skills and patterns; and (iii) skills in aquatics, 
dance and individual and group games and sports 
(including intramural and lifetime sports). The term 
includes special physical education, adaptive physical 
education, movement education, and motor 
development. 

&.- c. "Vocational education" means organized 
educational programs wfti€1> that are directly related 
to the preparation of individuals for paid or unpaid 
employment, or for additional preparation for a 
career requiring other than a baccalaureate or 
advanced degree. 

t£e ele!iaitiaa at "speeial eaaeatiaa" Is a partiealarly 
impartaat ooe IIH<Ier !kese Fegalatiaas siHee a eftiltl is ft6! 
l>aailiea~peil Hftless ftc ftee<ls speeiat eilaeatiaa. t£e 

defiRitieR ef "related serviees" als6 cief)eads oo thls 
defiHitieR, sffiee a relatefl: 9eF¥iee fffi:t5t he Reeessary fe.F & 

eftiki !e fteftefit fram speeiat edaeatiaH. There!are, i! a 
eftiki <lees ft6! aced speeiat eaaeatian, there """ ftc "" 
"related serviees" afltl. Hte c...fti.l.ft (beeaHse Ret 
"haailiea~~eil") is ft6! eB';erea IIH<Ier the Aeto 

4. The definition of "special education" is a 
particularly important one. While a child may be 
considered to have a disabzlity under other laws, he 
does not have a disability under these regulations 
unless he needs special education. If a child does not 
need special education, there can be no related 
services since the provision of a related service must 
be necessary for a child to benefit from special 
education. 

"Speczfic learning disability" means a disorder in one or 
more of the basic psychological processes involved in 
understanding or in using language, spoken or written, 
which may manifest itself in an imperfect ability to listen, 
think, speak, read, write, spell or to do mathematical 
calculations. The term includes such conditions as 
perceptual Haafiieaf)s disabilities , brain injury, minimal 
brain dysfunction, dyslexia, and developmental aphasia. 
The term does not include children who have learning 
problems which are primarily the result of visual, hearing, 
or motor HanfiieaJ3S, disabilities; of mental retardation , ; 
of emotional disturbance , ; or of environmental, cultural, 
or economic disadvantage. 

"Speech or language ifflJ3BiFefi impairment' means a 
communication disorder, such as stuttering, impaired 
articulation, a language impairment, or a voice 
impairment, which adversely affects a child's educational 
performance. 

"Speech-language pathology" includes; 

I. Identification of children with speech or language 
disorders; 

2. Diagnosis and appraisal of specific speech or 
language disorders; 

3. Referral for medical or other professional attention 
necessary for the habilitation of speech or language 
disorders; 

4. Provisions of speech and language services for the 
habilitation or prevention of communicative disorders; 
and 

5. Counseling and guidance of parents, children, and 
teachers regarding speech and language disorders. 

11fitttte fi{;tswies" meatts the State Ilepartmeals at 
Eilaeatiaa; Healtlr, Meatal HeBitlr, Meatal RetaFdatisa, aa6 
SHbstaaee AI:Htse SePtiees; CerreetieRs; ReHabilitative 
SeFviees; Saeffi! Ser·;iees; Cerreetisaal Eaaealiea; aa6 the 
Ile~artmeHt !ar the Visaally IlaHdiea~~eil. 
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"State educational agency" (SEA) means the Virginia 
Department of Education. 

"Support services" means implementing the 
comprehensive system of personnel development; 
recruitment and training of hearing officers in conjunction 
with the Supreme Court of Virginia; and recruitment and 
training of surrogate parents; and public information and 
parenHraining activities relating to a free appropriate 
public education for llandieapf)eEl children with disabilities 

"Surrogate parent" means a person appointed in 
accordance with procedures set forth to provide children 
who are in legal or physical custody of the state, or whose 
parents are not known or are unavailable, with the 
protection of procedural safeguards. 

"Testing" means individual evaluation procedures 
(formal testing and assessment) to determine initial or 
continued eligibility for special education services. 

"Transition services" means a coordinated set of 
activities for a student, designed within an 
outcome-oriented process, that promotes movement from 
school to post-school activities, including postsecondary 
education, vocational training, integrated employment 
(including supported employment), continuing and adult 
education, adult services, independent living, or 
community participation. The coordinated set of activities 
described must: 

1. Be based on the individual student's needs, taking 
into account the student's preferences and interests; 
and 

2. Include: 

a. The development of employment and other 
post-school adult living objectives; 

b. Instruction; 

c. Community experiences; and 

d. If appropriate, acquisition of daily living skills 
and functional vocational evaluation. 

Transition services for students with disabilities may be 
special education if they are provided as specially 
designed instruction, or related services tf they are 
required to assist a student with a disability to benefit 
from special education. The list of activities above is not 
intended to be exhaustive. 

"Transportation" FfteftftS- includes : 

1. Travel to and from school and between schools; 

2. Travel in and around school building; and 
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3. Specialized equipment (such as special or adapted 
buses, lifts, and ramps), if required to provide special 
transportation for a Rantliea]:)}3CEI: child with a 
disability . 

"Traumatic brain injury'' means an acquired injury to 
the brain caused by an external physical force, resulting 
in total or partial functional disability or psychosocial 
impairment, or both. that adversely affects a child's 
educational performance. The term applies to open or 
closed head injuries resulting in impairments in one or 
more areas, such as cognition; language,· memory,
attention,· reasoning; abstract thinking,· judgment; 
problem-solving,· sensory, perceptual and motor abilities; 
psychosocial behavior; physical functions,· information 
processing,· and speech. The term does not apply to brain 
injuries that are congenital or degenerative, or brain 
injuries induced by birth trauma. 

"Visiting teaefier/sefieel seetat \Verl~:er" fSee secia-1 
services). 

"VisHally imf)aireEI:" "Visual impairment" means a- ¥isttftl. 
an impairment wffie:ft in vision that , even with correction, 
adversely affects a child's educational performance. The 
term includes both ~artially seciftg 00<! i>llOO eliihlren 
partial sight and blindness . 

"Vocational education" means organized educational 
programs w-fti-eft or instruction in a sequence or 
aggregation of occupational competencies that are directly 
related to the preparation of individuals ffi for paid or 
unpaid employment in saelt f.i.eMs as agrie1:11ture, Basiaess 
O€EHf!Bti8HS, J:H7me- CC8B:8ffii€S, Jte.a+:Ht O€El:lf)Bti8RS, 
marlfetiag arul- distrH:1Htive eeeaf!atiefis, teelmieal arui
emergiag aee\:l:flatieas, tllOOeffi iaE!astria1 aoo agrieHUHre 
afls; aft6: fi:atles aru:l- iHtiHStrial BCC\:Jf.lfltiSRS, &F ffi.r 
aflflitienal f)reparatien. :ftw a eareeT ffi saeft fiel-tls.;- a-:ru:1- ffi 
atfter eeeHpatieRs, current or emerging occupations 
requiring other than a baccalaureate or advanced degree . 
6iffi veeatieaal stmient ergaaizatiea activities as oo integral 
jlfH'I 6f !lie ~regraffi; 00<! tar par~eses 6f litis ~aragraph, 
!lie leffit "ergaai<ea eaaealiea pregram" ffiffiftS 6ft!y w 
iBstn1:etien (inell:tfliag eareef'- gHlrlaaee EHffi-~ 
-related- ffi tire eeeH}3atiaa & oeeHflatiens ffir whiefl fue 
students are ffi ~ eT iastraeHen necessary ffiF 
stuaeats te befteffi - ffif€h traiaiag, am! flit !lie 
aeqHisitiea (iaeludiag leasiag), mainteFJaFtee a-:rui repair ffi 
iastruetieaal equif~meat, Sl:lflf}lies, arul- teaeh:ing aides-; but 
tfte terms El:6 net- meaR tfle eeastFHetien, ae€j:Hisitiefl:, eT 

ffitHal equiflmeat & bl:liltiisgs, &F tfte aeEJ.aisitioa &F -fefl:tal 
et -lanfr.- These programs must include competency-based 
applied learning that contributes to an individual's 
academic knowledge, higher-order reasoning, and 
problem-solving skills, work attitudes, general 
employability skills, and the occupation-specific skllls 
necessary for economic independence as a productive and 
contributing member of society. This term also includes 
applied technology education. 

"Ward of the state" means aU parental rights and 
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responsibilities for the care and custody of a child have 
been terminated by court order or applicable law , and 
the child has been placed in the care and custody of the 
state. 

PART II. 
RESPONSIBILITIES OF THE STATE DEPARTMENT 

OF EDUCATION. 

§ 2.1. Right to a free appropriate public education. 

The Virginia Department of Education shall ensure that 
all haHdiea~~ed persons with disabilities from two to 21, 
inclusive, residing in the Commonwealth of Virginia are 
identified, evaluated, and have available a free and 
appropriate public education. The provisions set forth in 
these regulations shall apply to all public and private 
schools and agencies in the Commonwealth which provide 
special education and related services to liaaflieap13ed 
children 88d yettllr with disabilities . 

§ 2.2. Functions of the Department of Education. 

In keeping with its responsibilities in this regard, the 
Department of Education (SEA) shall perform the 
functions which follow: 

k 1. Review and submit to the Board of Education 
for approval the Annual Special Education 
Plan/Report and Funding Applications from each local 
school division or other public agencies responsible for 
providing educational services to liaRB:ieaflf'ed children 
88d yettllr fbEA)- with disabilities . 

&. 2. Prepare and submit for public hearing, for 
comment from members of the State Special 
Education Advisory Committee, and for approval by 
!lte !!ooffl &! Edaeatiea 88d the U.S. Department of 
Education, the State Plan for Education of 
Ilandieap~ed Children with Disabilities . Such plan 
shall contain assurances of and procedures fur as 
prescribed by federal law : 

l-o Ptihlle ooliee 88d e~~ertm>ity !6r eemmeat; 

~ Right !6 edueatiaa j}6!iey statemeHt; 

& FHII edaeatiaaa! a~~artuaity gsa! 88d timeliaes; 

+. P61iey oo ~riarities; 

5o 8tiltl iaea!ifieatiaH; 

6:- IRdividaalized edaeatiaa pregFRm; 

'lo PraeedHra! saleguards; 

&- l:.easf restrietive eaviraameH:t; 

9, Pwteetioo Hi eva!aatiaa praeedares; 

+{)..;- Cemf!Feheasive system ef fleFSBRRel 6evelapmeRt; 

l+. Participation &! haaaiea~~ed ehilE!rea 88d yelt!h Hi 
!ffivale-. 

l+ PlaeemeHt &! l>aadiea~~e<l el>i!drea 88d yettllr !6 
apprevecl f}ftvftte Heaseetariaa sel>e6ls; 

l& Reeavery &! flffids; 

1+ Jleariag oo ap~liea!iaas fffiffl eaeli blYr, 

+5-o MaaitariHg 88d evaluatiaa; 

itt IH!erageaey agreemeaffi. 

&. 3. Develop procedures for implementing state and 
federal laws and regulations pertaining to the 
education of the ltandieapfle€1. children with disabzlities 

fl-o 4. Assist LEAs and other participating state 
agencies in the implementation of state and federal 
laws and regulations pertaining to the education of !lte 
handieap~ed children with disabilities by providing 
technical assistance and consultative services. 

&. 5. Review and evaluate compliance of LEAs with 
state and federal laws and regulations pertaining to 
the education of !lte haaaieap~ed children with 
disabzlities . 

Fe 6. Review and evaluate compliance of approved 
private nonsectarian schools for 8aftt!ieappetl children 
with disabilities with state and federal laws and 
regulations pertaining to the education of !lte 
haadieapped children with disabilities . 

fr. 7. Establish and maintain a state advisory 
committee composed of persons involved in or 
concerned with the education of haadiea~pe<l children 
88d yettllr with disabilities . The membership must 
include, but need not be limited to, at least one 
representative from each of the groups as follows: 

t, a. llaHE!iea~~ed iHdi':idaals Individuals with 
disabilities ; 

~ b. Teachers of !lte handiea~ped children with 
disabilities ; 

& c. Parents of l>andieap~ed children 88d yettllr 
with disabtlities ; 

+. d. State and local education officials; 

5-:- e. Special education program administrators; 

& f. Public and private institutions of higher 
education; and 
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'lo g. Advocacy groups. 

8. Provide at least annually to the State Special 
Education Advisory Committee all findings and 
decisions of due process hearings, with all personally 
identzfiable information deleted, and in addition, a 
summary of the complaint findings. 

It 9. Develop and implement a comprehensive 
personnel development plan which focuses on pre- and 
in-service educational needs. 

f: 10. Develop procedures for disseminating significant 
information derived from research, demonstration 
programs and projects involving tfte ftaac:Hea~peti 

chzldren with disabzlities . 

;J-.- 11. Secure agreements from state agency heads 
regarding appropriate roles and responsibilities for the 
identification, evaluation, placement, and delivery of 
educational and related services to all J:iaRclieaflflC€l 
children aftt! yell!lt with disabilities . 

& 12. Disburse the appropriated funds for the 
education of 11andiea~~ed children aftt! yell!lt with 
disabilities in the Commonwealth e.f. to LEAs and state 
operated programs which are in compliance with state 
and federal laws and regulations pertaining to the 
education of the J:iaR€lieapf)ed children with disabilities 

k 13. Establish procedures to ensure that the 
placements of fianaieapped children aftt! yell!lt with 
disabilities by other public agencies are in compliance 
with state and federal laws and regulations pertaining 
to the education of lfte llandieap~ea children with 
disabilities . 

Mo 14. Establish reasonable tuition costs and other 
reasonable charges for each approved private 
nonsectarian school for ffte liaadieaf)fleft chzldren with 
disabilities based on the special education and services 
provided. Charges for other services, in addition to 
room and board, will be established in cooperation 
with other state agencies having similar 
responsibilities. All such cost and charges shall be 
established in accordance with the process determined 
by the Interdepartmental Committee on Rate Setting 
for Children's Facilities. 

No 15. Report and certify annually to the appropriate 
federal agency lfte following: the number of children 
w1th diSabzltfies in local school divisiOns and state 
operated programs receiving special education and 
related services on December I. 

+c 'flte - of lmadiea~pea enildrea aftt! yell!lt "' 
leeat sefteel- flivisieHs reeeiviag ~ eaueatieH: aM 
rclatetl serviees 9ft Deeember ¥, fri'Hl 
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state Bfleratea pregrams reeeiviRg ~ edueatieE: 
frfttl- retatefr serviees tm 0€-tebei= !;-

&- 16. ~ Prepare an annual report which 
summarizes special education and related services 
provided liaadieappe<l children aftt! yell!lt with 
disabzlities . 

P-;- 17. Review, investigate, and act on any allegations 
of substance which may be made by public or private 
agencies, individuals, or organizations of actions taken 
by any public agency that are contrary to the 
requirements of laws and regulations affecting the 
education of llandieaf)flEd children a:A-E!- y-ffii-fu with 
disabilities . 

~ Repefl le lfte S!a!e &j>e€tal Eilueatiso f,avisery 
Cemmittee aH: finfliags ffiffi: fleeisioas ef fltle jffl}eeSS 

hearings. 1ft aflc.HtieH, tfte eemf)laiat fin8iags sft.aH Be 
re~ertea a! least aaaually. 

It- 18. Establish procedures designed to fully inform 
parents and fiaftt!ie"l'J*'<< children aftt! yell!lt with 
disabilities of educational rights and due process 
procedures. 

& Praviae !>fl¥ale seliools witlt e6j>ies of a-ll state 
regula!iaas aftt! staadartls reiB-Ilftg le lfte edueatian of lfte 
aandieBfl}3efl arui revisieRS ef tfl:ese reg1:1latiens afHi
staHdaras as !Hey eeetHC 

+c 19. Afford private schools to which a public agency 
has referred or placed a child with a disability the 
opportunity to participate in the development and 
revision of regulations and standards which apply to 
them. 

PART Ill. 
RESPONSIBILITIES OF bBEAh SCHOOL DIVISIONS 

LEAs AND STATE AGENCIES. 

§ 3.1. Applicability of requirements. 

The requirements set forth in this seeHefl. part are 
applicable to local school divisions and state agencies 
providing education and related services for ltaH:Elieaf')f)efl 
children frfttl- yetHft wlih dl~c;abzldies and are developed in 
accordance with state and federal laws and regulations . 

% ~ The reqHirements, Elevelepea in aeeerEiaHee wi-Hl
stale aftt! fe<leral laws aftt! regulatieas, are eeasis!ea! witft 
the Def!artment el EEIHeatien's resflsnsiBilities outliaecl as 
ffi!l6ws; 

k Meatifieatiea, eYall:latieH, aoo eligibility. 

+c 'fflfget ftg€5 ftfttl eligiaility. 

~ DefiHitiens ffi liaHElieaflping eea€litiens. 
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+. Sereening. 

5:- Referral. 

f-.: AssessmeRt eemJ:IBRents. 

& Eligibility. 

9-:- Termiaatiaa af serviees. 

Mo Gltil6'5 s!aa!s peadiRg delermiaaliaR Ell eligisilily. 

& 5ef¥iee !leli·;ery. 

t, Free appropriate pOOiie e!lHeatiaR. 

~ lRtHvid:Hali:z:efl eSHeatiaa flFegram. 

&. Praeedural safegHar!ls. 

i-: Btle l3FBeess. 

ilc Casfl<leatiality Ell ialarmatiaa. 

& Caffiplaiat praee!lare. 

fl, SHrragate jlllrefl! preeedHres. 

t, Rale ffi sarragale paresis. 

t.- ApflBifltmeat ef sHrregate parents. 

& IdestifleatiaH HR<l reerailmeal Ell sHrragale parea!s. 

+. Qaali!ieatiaas Ell sHrregale parents. 

5o Riglt!s Ell SHrregate parents. 

E: Admisistratisa flftfl goveraaaee. 

t, Plftfts; applieatiaHs, HR<l !'eJ'<'fl& 

ilc PersaHBel develapmeat. 

& b6eftl advisory eammi!lee. 

+. Regieaal programs. 

~ && § 3.2. Identification, evaluation, and eligibility. 

A. Target ages and eligibility. 

Each annual special education plan/report and funding 
application shall include procedures which ensure that all 
children HR<l ya..tlt residing within the jurisdiction of an 
LEA, birth to age 21, inclusive, who may be haadieapped 
have disabilities , and who may need special education 
and related services are identified, located, and evaluated. 
The plan also shall include a practical method for 

determining children aH:d yeatll- who are receiving needed 
special education and related services and those who are 
not receiving such services. 

B:- Defiaitieas el kaHf.l:ieap}3iag eeaditians. 

Defiaitieas el llaadieappiag eeaditieas shaH fte as 
de!iaetl Ia Part I Ell lhls Fegueltiea. 

&. B. Child find. 

l. Each local school division shall, at least annually, 
conduct a public awareness campaign to: 

a. Inform the community of a person's statutory 
right to a free appropriate education and the 
availability of special education programs and 
services; 

b. Generate referrals; and 

c. Explain the nature of haaflieaflfliRg eeaflitisas 
disabilities , the early warning signs of liaa8iea}3}3ing 
eeHelitiaas disabilities , and the need for early 
intervention. 

2. Procedures for informing the community shall show 
evidence of the use of a variety of materials and 
media, and shall: 

a. Provide for personal 
groups, public and 
organizations; and 

contacts with community 
private agencies and 

b. Provide information in the person's native 
language or primary mode of communication. 

3. There shall be evidence of involvment of parents 
and community members .- as weH as the leeftl ~ 
edueatien advisary eemmittee, in the required child 
find and community awareness campaign. 

4. Each local school division shall maintain an active 
and continuing child find program designed to identify, 
locate and evaluate those children from birth to 21, 
inclusive, who are in need of special education and 
related services. Written procedures shall be 
established for collecting, reviewing and maintaining 
such data. 

5. All children ages two to 21, inclusive, not enrolled 
in school and who are suspected of having a 
l>eadiee~ping eanaWae disability shall be referred to 
the division superintendent, or designee, who shall 
initiate the process of determining eligibility for 
special education services. 

6. Where such children are determined to be eligible 
for special education services, school divisions are 
required to offer appropriate programs and placements 
consistent with each child's IEP from ages two to 21 
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inclusive. 

f}.- C. Screening. 

1. Each local school division shall establish and 
maintain screening procedures to assure the 
identification of l>aaeiea~~ee !>efS6flS re~uiriag Sj>eeiftl 
et1:1:1eatien children with disabllities residing within its 
jurisdiction and requiring special education All 
procedural safeguards shall be maintained during the 
screening process. These include the following: 

a. Written notice when appropriate; 

b. Confidentiality; and 

c. Maintenance of student's scholastic record. 

2. The screening process for all children enrolled in 
the school division is as follows: 

a. All children, within 60 administrative working 
days of initial enrollment in a public school, shall 
be screened in the following areas to determine if 
formal assessment is indicated: 

(l) Speech, voice, and language; and 

(2) Vision and hearing. 

b. All children (through grade three), within 60 
administrative working days of initial enrollment in 
public schools, shall be screened for fine and gross 
motor functions to determine if formal assessment is 
indicated. 

c. Specific measures or instruments will be 
employed which use: 

(l) Both observational and performance techniques; 
and 

(2) Techniques which guarantee nondiscrimination. 

3. There shall be established a formal child study 
committee in each school to review records and other 
performance evidence of those children referred 
through a screening process or referred by a source 
other than through screening; for example, when a 
parent or external service provider makes a referraL 
All referrals for child study shall be made to the 
principal or designee. The committee shall effflSist- ffi 
at- least three perseas, iaeltuiing include : 

a. Referring source, as appropriate (except when 
referdng source would breach confidentiafl'ty of 
child); 

a:- b. Principal, or designee; 

fr:- c. Teachers; and 
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"' d. Specialists i aae . 

<1o Re!erriag 56tH'ee-; as a~~rs~ria!e ~ ~ 
referriag S&'dffe we-ti-M &feaeft eeRfiBeatiality ef 
elliltll-o 

The committee must have at least three persons in 
attendance. 

4. The child study comittee shall meet within 10 
administrative working days following referraL 

5. Actions by the committee shall be documented in 
writing and shall include information upon which a 
decision was based. The formal assessment 
components shall not be initiated (collected) before 
referral to the special education administrator and 
parental consent has been obtained. 

&. D. Referral. 

t- Children suspected of fiei.ftg liaRElieaf}f}eG having a 
disability shall be referred by this eeramittee the child 
study committee or other referring source to the special 
education administrator for formal assessment. 'I-Re If 
referral to the special education administrator is from the 
child study committee , it shall be made within five 
administrative working days following the determination by 
the child study committee that the child is suspected of 
beffig llaaaiea~~eEl having a disability . The special 
education administrator, or designee, shall: 

fr: 1. Record the date, reason for referral and narne(s) 
of the person/agency making the referral; 

fr. 2. Implement procedures for maintaining the 
confidentiality of all data and institute procedural 
safeguards to: 

f» a. Inform the parent of the referral in the 
native language or primary mode of communication, 
unless it is clearly not feasible to do so; 

00 b. Advise the parent of his rights in the native 
language or primary mode of communication; and 

tat c. Secure written permission of the parent for 
the formal assessment; 

e: 3. Initiate formal assessment procedures; and 

fr. 4. Notify the referral source, when appropriate, of 
the results of the decision regarding determination of 
eligibility. 

F;- E. Evaluation. 

lc '!'be LEA sftaJ.I establish ~raee<lares f& !he 
evalaatieR sf referreEl eRildren wft:i-el:l- -ift.el-\±tle t:fte 
fsllewisg: 
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a-o Wffiteft jffi6l' aetilicatiea <ffl aati¥e laageage); 

1r. o~~arteHity f& iaae~eaaent evalaatiea; 

e:- Wf:ttteft f)areatal eeB:seH:t; 

d:- AssigameH.t ef surregate f}ftrefH wiTeft Aeeessary; 

eo Opparteaity f& aH im~arlial hearing; 

>, Ceafi<lea!iality; 

g;- OpJ3ertttaity faT euamiaatiea ef- reeenls; frfttl. 

It NeHdiserim.inatary tesflftg; 

:.!o 1. The LEA shall establish policies and procedures 
to ensure that tests aftft 6tfter evaluatiea mB:terials the 
following : 

a. Tests and other evaluation materials: 

or. ( 1) Are neither culturally nor racially 
discriminatory; 

1r. (2) Are provided and administered in the child's 
native language or other mode of communication, 
unless it is clearly not feasible to do so; 

eo (3) Have been validated for the specific purpose 
for which they are used; and 

&. (4) Are administered by trained personnel in 
conformance with the instructions provided by their 
producer ;- . 

fl7 b. Tests and other evaluation materials include 
those tailored to assess specific areas of educational 
need and not merely those which are designed to 
provide a single general itelligence quotient; 

at c. Tests are selected and administered so as to 
best ensure that when a test is administered to a 
child with impaired sensory, manual, or speaking 
skills, the test results accurately reflect the child's 
aptitude or achievement level or whatever other 
factors the test purports to measure rather than 
reflecting the child's impaired sensory, manual, or 
speaking skills (except where those skills are the 
factors which the test purports to measure); 

f.!+ d. No single procedure shall be used as the sole 
criterion for determining an appropriate educational 
program for a child; 

f4)- e. The evaluation shall be made by a 
multidisciplinary team or group of persons, including 
at least one teacher or other specialist with 
knowledge in the area of suspected disability; 

f5J- 2. For a child suspected of beiHg learaiRg flisablea 

having a speczjic learning disability 
multidisciplinary team shall include: 

the 

fat a. The child's regular teacher or if the child 
does not have a regular teacher, a classroom 
teacher qualified to teach a child of that age, or if 
a child is below school age, a person qualified to 
teach that age; and 

W b. At least one person qualified to conduct 
individual diagnostic examinations of children afMl 
koawledgeable ift !l>e handieappiag eea<li!isa , such 
as a speczfic learning disabilities teacher, school 
psychologist, speech-language pathologist, or 
remedial reading teacher . 

3. The LEA shall establish procedures to ensure : 

a. That each child is assessed in all areas related to 
the suspected disability, including, where 
appropriate, health, vision, hearing, social and 
emotional status, general intelligence, academic 
performance, communicative status, and motor 
abilities. However, the hearing of each ftaRd.ieapj3e6 
child with a disability shall be tested during the 
eligibility process prior to placement in a special 
education program. A complete audiological 
assessment, including tests which will assess inner 
and middle ear functioning, must be performed on 
each child who fails two hearing screening tests. 
The second hearing screening test shall be 
completed not less than 15 nor more than 45 
calendar days after administration of the first 
screening test. 

b. Parents are provided an 
participate, zf they so request, in 
of the areas to be assessed. 

opportunity to 
the consideration 

4-o B>e tEA shall salieH aru! eaasider ~eFtiaeat 

ialerffiatiea - !l>e ageaey, H fiftY; tlffit !>as l3eeft 
assigoefl legal eestadial f'igBts 6f a liaRiliea~pea el!iM 
eeHeerHiRg evahiatieR ef SHeft efl-iM-: 

&, 4. The LEA shall establish procedures to ensure 
that eligibility for special education and related 
services is determined within 65 administrative 
working days after request for Sllffi serviees by !l>e 
el!iM sift<ly eeffiraittee ift !l>e speeiftl eaaea!iaa 
admiaistratar evaluation is received by the special 
education administrator . 

G:- AssessffieRt eempaseets. 

B>e eligibility 6f el>il<lreo f& speeiftl eaeeatian pragraaas 
aru! rela!e<l seF;iees shRII l>e l>asetl "1'00 a ~ 
assessmeat iRvelviag the eempeRefl:ts as f.aHe-ws:-

to Efleealieaal. Wffiteft Fej)eF( <leseribiRg ~ 
e81:1eatieRal J3erfermaaee afttl ifieRtifyiRg iastrtJ:etisRal 
streagths and- weaknesses in aeademie shlHs ftfttl: 
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language f)Crfarmaaee. 

'lc Merlieal. Wftlleft l'€j>6ft - a lieeftse<! ~hysieiaa 
inflieatiag geReral me6ieal ~ a-fi-& any
fflCdical/Bealth prablems wffiefl m-ay ~ learning. 

;t, SoeiseH!!Hral. Wftlleft f'€J'6l4 - a qaalifiee 

¥ffiffiftg leaell-er "' - - - -tlesefibes :ffimi-ly ~ stn-J:etare arul- dynamics; 
develo~meata! aoo hffillll IHs!My; aoo soeia!/aaa~tive 
8ellavior ill !lie !tRffie, sellool-; aoo eoromaBily. "Hie 
iaformatiea is ebtaiRefl ~ intervievls wHh 
~ "" jlfima,-y eareta!,ers ill aaaitiea ill """ sf 
etlleF seela! appraisal '""'*-
+. Psyellslegieal. Wftlleft l'€j>6ft - a qualifies 
psyellolegisl base<! 6ft !lie HSe sf a battery sf 
apprspriate iastraments 'Wfl:i.eft shaH-~ indivitll-J:al 
iotelligesee ~ aoo psyelleeeuealisaal les!& 

& Ileve!opraental. Wftlleft feJ'&Fl sf assessmeal sf ll&w 
!lie - fuaelioas ill !lie f!Tajef areas sf eeve!opmeat 
Stleft as esgnitien, ffl-6tef-;- seeial/aElaf)tivc befiavier, 
pereeptien, aftti eammunieatiaa, wliere reEj:uircEl ffi Hte 
reg~:~latiens fu.f assessing tfte sfleeified haadieappieg 
eaRElitisns. 

&.- Gfller, S\lel; as ~II, language, e!iaieol/peyelliatrie, 
ete:, wlrere appra_i3riate & aeeessary. MiRiH=n:tm 
assessffieal eoropeaeals shaH 6<> eomp!etea by 
qualified pro!essioaa!(s) priftr lo review by !lie 
eligibility eommiltee l&f el>il<lrea sus~eete<l sf B<>log 
llaa<liea~~e<l Ia 6ft8 "" ffi6re a! !lie !ellawffig """""' 
fH>ese reqHiremeats are a!se a~plicable w1>en !lie 
trieRRial ~ is eeadtleted.) 

"' Me;tlolly retaraea. Psyclwlegical, me<lieal, 
seciaealttJ:ral &fttl- Cdl:leatiaaal/8evelepmeatal. 

lT: Learaiag disaBle6. E3eatieaal, meEHeal, 
seeieeultaral, ftftti psyellelagieal; observation ef 
aaademie f.lefiarmaHce ift reglliaT elassream by at 
least 6ft8 leam ffieffil!er wlle ts lmov:leageal!le aoout 
leerRiag disaeilities etlleF !ll6ft !lie effil<!'s reglliaf 
leaell-er fer lo !lie ease sf a ~reselioe! "" 
oot of sel!ea! slllileffi; !lie aeservaliaa sllall 6<> f6ft<le 
ffi ftft &flf.IF8J3Fiate environment). 

5. A multidisciplinary team may determine that a 
child has a specific learning disability if: 

fB- a. The child does not achieve commensurate 
with his age and ability levels in one or more of 
the areas listed in subdivision G £ b flt E 5 b of 
this section when provided with learning experiences 
appropriate for the child's age and ability levels; 
and 

fJt b. The team finds that a child has a severe 
discrepancy between achievement and intellectual 
ability in one or more of the following areas: 
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+a) ( 1) Oral expression; 

fl>) (2) Listening comprehension; 

fe)- (3) Written expression; 

w ( 4) Basic reading skill; 

fe)- (5) Reading comprehension; 

fit (6) Matheraaties Mathematical calculations; or 

+g)- m Matl1emolies Mathematical reasoning. 

c. The multidisciplinary team may not identify a 
child as having a specific learning disability if the 
severe discrepancy between ability and achievement 
is primarily the result of: 

tat ( 1) A visual, hearing or motor -eaj> 
disability ; 

fl>) (2) Mental retardation; 

tet (3) Serious emotional disturbance; or 

fd+ (4) Environmental, cultural, or economic 
disadvantages. 

e, Serieusly emotiaaa!ly disturbed. Etltiealiaaal, 
meclical, saeieeHitaral, atltl: flSyeRelagieal. 

<h Hearing lroj>aire<lo Meaieal 1ffi laeltttle eam~lete 
aHt'lielagieal assessmen-t ~ will assess ffiftef a-mi 
miili:He e&F flmetianing},- eaueatiesal, saeieel:lltHral, 
aoo psyelialsgieal. 

e-;- Visually impairea. Medical Ete- in-ei-l::tde 
examisatiae by ftft eye specialist), eclucatienal, 
seeiaeultl:lral, aoo f)syeflelogieal. 

fo Ortliope<lieally impaired. Medical 1ffi laeltttle 
evalaatien (s) /13rcseriptitHTfs} :fe.f eeeuf)atisHal tHerapy 
er ~llysiea! tl1erajly wlteft a~~repriate), eflueatieaal, 
soeioel:lltl:lral, an-d psyeflelegieal. 

g, GlfteF llffiltl3 iffipaire<l. Me<lieal fwltll speeiat 
examiaat.ffift fejffifl as ~flateh- edaeatiafl:al, 
soeioel:lUI:lral, aM psyeflalagieal. 

lr. Se•;erely aoo prolouallly lloadieapped. Medical flo 
i£.€-l.OOe evalaaHes (s3 /~reseriptisn(s) ffif- oeeHpaHonal 
'* pliysieal tlierapy wlieft apprepriate), 
ed ueatisRal / d:evelapmeHtal, soeioel:lltural, aftcl. 
psyellslagieal. 

ic Speeeli er loagHage impaired. Sjlee€ft aoo 
laagHage, ~ Sffeealog, eauea!ioaal, aoo ellier 
~ as BI3J3FBflFiate;- Aft BtJ:dialegieal assessmcHt 
fffilS! 6<> performed '*' eaell el>iM wlle !ails two 
~ sereeaiag les!& Wll€ft !lie eltiM lias oot 
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ffifltle satisfaetery pragress aReF reeeiviag tw6 y.eaf& 

&f ~ seMee a eempreheosi'le assessrneat fffitSt 
6e eem~le!e!l - OOflSls!s eJ' t6e lsllswiag: 
medical, soeieeultaral, psyellelagieal, rurd
eEltteaHaaal. 

j; PreseReoL Meclieal, seeieeultural, develapmeatal, 
ftft<! ~syehalsgieal. 

It A\>!isf!r. Meaieal fwilh Sj>€eiftl eKamiaatias ~ 
a-s- appre13riate), ed ueatieaal / Elevela flffiCRtal, 
soeieealtaral, s~ aft<!- laagaage, aft<l
psy ehalegieal. 

1-o Maltihaaoiea~~ea. Meaieal (-wHir ~ 
examisatiea ~ as- BJ3prapria1:e), eaueatieaal, 
seeiaeHltHml, and psychological. 

Ht Deal/bliaa. l\leaieal flf> iftekttle complete 
aH:o:iialegieal assessmeat wfti.eft will assess -ifi.ftef ftfttl 
ffti.t:liHe ear fuaetieaiRg ftfttl e1mmiaatiaa by ftft eye 
specialist), edHeatiaaal, soeieeHitHral a-a-ft 
ps) ehelegieal. 

&. Qualilie<l ~relessieaals. 

±-;. Audielagist. See teaehef- eertifieatiaa regulatialffi: 

;;, Eoeeatieaal iaterpre!iag !& - eJ' ftearffig sr <leaf 
slut!effi& fl t6e ffiP CarRmittee aetermiaes !llaf too 

- ef ftearHlg .,. - - will rettiDre cdueatieaal iflterpretiag serviees, Hteft C:}\:l:alifieB: 
persenael shall 6e previae<! m B£eeraaaee wtth t6e 
stu<lea!'s HtB<ie af-. 
EflHeatianal fleFSsaael providing interf!retiag fo.f. 
sludeats IISiftg slgft language shall lHwe earap!etea 8f!<!. 
~ a VirgiRia ~ AssHraaee Sereeniag at- be¥el
± sr liigl!er. Persaaael shall lHwe eorap!elea ftft<! 
IJ!!S9et1 at bevel ~ sereeaiag afler Ja!y ±, M%; ftft<! at 
bevel 6 screening afler Ja!y {-; lW& PersaBBe! mey 
lHwe an e~aivalent 6f IHgReF regtslfy eJ' iBterpreters 
!& t6e <leaf eertilieate (eJ<eludiag eertifiea!ion ffi 
reverse sl<lH;;} m lietl eJ' t6e Virginia ~ 
AssHraaee Sereeaiag ~ 

PCFsenael ]3revidiag edaeatienal interJ3retiag serviees 
!& - eJ' ftearffig sr <leaf stu<leats IISiftg eue<l 
speeeli shall 6e eertife<l "" CUffi Sj>eeelt Iaterpreters 
hy t6e Natiaaal 8re<l Sj>eeelt Assaeiatioa at bevel {-; 
Sf liigl!er. hy Ja!y {-; -. ftft<! at bevel ;!.; 6f liigl!er. 
hy Ja!y {-; ~ 

Perseasel providiag eB:HeatieRal iaterpretiag serviees 
!& t6e - eJ' ftearffig er <leaf students requiriBg 6fa! 
iaterpreling shall lHwe eefflpletee ftft<! IJ!!S9et1 & 

VirgiRia ~ flSSHraaee ScreeaiRg fo.f. tfte Beat 
eerlifieate (eJ<eladiRg eerti!ieatloB ffi reverse slHll;;} ffi 
Hett af fue Virginia ~ Asstuaaee Sereeaiag 
eertifieate. 

3o Oeeapatiaaal tlierapist. A qualifiea oeeapational 
therapist is a prolessiaBal wlle shall heM at leas! a 
Baellelar's <Iegree m oeeapatioaal t6erflj'ljf from "" 
aeeredited seDet.=th Ia: ad8:itisn, a C:}Halified eeel:I:}3B:tieH:al 
tl>era~ist is sae wlle raaiBtaias sr ts eligible !6f 
aa-aaat registratioa with- the l~m:erieaR Oeetrpatianai
Tiierapy A:ssoeiatiaB. 

+. Physical therapist. A qaalifiecl pl>ysieal therapist is 

6!le - - ft """""'* lireRse 6f is eligible !& 
lieeasare ffi t6e lleltl eJ' physical t6erflj'ljf from t6e 
5la!e Beaffl sf Meaieiae. 

!o F. Eligibility. 

Eligibility of children for special education programs 
and related services shall be determined by an eligibility 
committee. 

1. Membership of the eligibility committee shall 
include, but not be limited to, school division 
personnel representing the disciplines providing 
assessmeat eom:poaeats assessments and the special 
education administrator, or designee. At least one 
school division representative serving on the eligibility 
committee must have either assessed or observed the 
child. 

2. The eligibility committee shall review the 
assessm:eBt eam:poaeets assessments , any pertinent 
information reported by an agency assigned legal 
custody of the child, and any other special reports to 
determine if the child has a haRaieappiag eaa<liliaa 
disability which requires special education and related 
services. Once eligibility has been determined, adding 
a related service to an existing IEP is an IEP 
committee function. The assessmeBt eom:J3oaeat 
assessments or other relevant data wlH:eft is that are 
required or necessary for the proposed related service 
ts are forwarded to the IEP committee in order that 
appropriate goals and objectives can be developed. 

3. The eligibility committee shall follow due process 
procedures in the determination of eligibility and in 
ensuring the confidentiality of records. 

4. The eligibility committee shall have a written 
summary wftiel:l. that consists of essential deliberations 
supporting its findings as to the eligibility of each 
child for a special education program and related 
services. This summary shall be signed by each 
eligibility committee member present. 

a. The written summary shall be maintained in the 
child's confidential file(s); ftft<! 

b. +Ills The summary statement of the eligibility 
committee's essential deliberations shall be 
forwarded by the committee to the Iaeivi<laalizea 
Eaaeatioa Pregrara tffiPt IEP committee upon 
determination of eligibility. +Ills The summary 
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statement may include other recommendations. A 
statement by each eligibility committee member that 
the summary statement reflects his conclusions shall 
be included. If the report does not ; reflect a 
particular member's conclusion, then a separate 
statement shall be submitted by the team member 
presenting his conclusions. 

c. The written summary concerning students 
identified as having a specific learning tiisableEl 
disability shall also include: 

(1) A statement indicating whether or not the child 
has a specific learning disability; 

(2) The basis for making the determination; 

(3) Relevant behavior noted during the observation 
and the relationship of the behavior to the child's 
academic functioning; 

(4) Educationally relevant medical findings, if any; 

(5) Information indicating whether or not there is a 
severe discrepancy between the child's achievement 
and ability which cannot be corrected without 
special education and related services; 

(6) Effects of any environmental, cultural, or 
economic disadvantage, as determined by the team; 
and 

(7) A statement by each eligibility committee 
member that the report reflects his conclusions. If it 
does not ,- tlte reflect a particular member's 
conclusion, then the team member must submit a 
separate statement presenting his conclusions. 

;t: G. Termination of service(s). 

1. Paffi.al Termination of one or more ~ 
edaeatiaR related services for a child is a function of 
the lEP committee. Pafflal Termination of speeffil 
eft~ arui- related services occurs when the IEP 
committee determines that the service(s) are no 
longer required frfltl- f.iaFeatal eoosel'tf is eMaineB in 
order for the child to benefit from special education . 

2. Cemf.ilet:e Termination of all special education 
services for a child (i.e., removal from special 
education) shall be the responsibility of the eligibility 
committee. The IEP committee shall refer a student 
to the eligibility committee when they believe the 
child is no longer eligible to receive special education. 
Camf)lete Termination of special education services 
occurs: 

lc a. Wl>e!t If the eligibility committee determines 
that the services are no longer required based on 
the fact that the child no longer meets the eligibility 
criteria for special education and related services 
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and parental consent has been obtained ; or 

i!-: b. If the parent withdraws permission for the 
child to remain in special education. t-hls is 
esasiElereB a eftange ffi plaeemeat. The decision of 
the parent to withdraw the chid from special 
education must be reviewed by the LEA pursuant 
to the change in placement procedures. If the LEA 
disagrees with the withdrawal decision and attempts 
to resolve parental withdrawal of consent through 
informal methods and are unsuccessful, the LEA 
must use other measures as necessary to ensure that 
parental withdrawal of consent will not result in the 
withdrawal of a necessary free appropriate public 
education. 

Ko H. Child's status pending determination of eligibility. 

The child shall remain in the current placement during 
determination of eligibility for special education and 
related services. 

h- I. Child's status; previous enrollment in special 
education. 

If a child enrolled in a special education program 
transfers from one LEA to another LEA or from out of 
state to an LEA, the child shall be placed with written 
consent of the parent in a special education program 
consistent with the current IEP. The IEP committee may 
decide to continue with the placement. If the !EP 
committee believes the transfer will necessitate a 
signi:Heaflt change in educational placement, then the 
eligibility committee shall review the existing evaluations 
and conduct new evaluations or update them as 
appropriate. Pending the eligibility committee's and IEP 
committee's determination, the child shall be placed with 
consent of the parent in a special education program 
consistent with the current IEP. In the case of a child 
placed in a private residential school, absent parental 
consent or absent an appropriate program within the LEA, 
the child will remain in the private residential school until 
the eligibility committee and IEP committee have made a 
decision. 

% 3+. § 3.3. Service delivery. 

1991 

A. Free appropriate public education. 

l. Age of eligibility /timeliaes A free appropriate 
public education shall be available to all llaaaiea~pea 
children with disabilities , ages two to 21, inclusive, 
residing within the jurisdiction of each LEA. Each 
LEA shall establish have established the goal of 
providing a full educational opportunity for all 
Randiea~j3ed children with disablldies from birth to 
21, inclusive, residing within their jurisdiction ., ffi fie 
ffilly im~lemestea fl6 later llHm Septemlle< ±; MOO . 

2. Continuum of alternative placements. 

Monday, March 22, 1993 



Proposed Regulations 

a. Each local school division shall ensure that a 
continuum of alternative placements is available to 
meet the needs of han<liea~~e!l children wlift fte€<1 
speetal eEI:Heatien afiil. relafeft serviees with 
disabrlities . 

( 1) The continuum must include the alternative 
placements listed in the definition of special 
education (i.e., instruction in regular classes, special 
classes, special schools, home instruction, and 
instruction in hospitals and insitutitions). The 
continuum must make provision for supplementary 
services (such as resource room or itenerant 
instruction) to be provided in conjunction with 
regular class placement. The continuum should 
include integrated service delivery, that is, where 
some or all goals and objectives of the student's 
individualized educational program are met in the 
general education setting with age-appropriate 
peers. 

fl+ (2) No single model for the delivery of services 
to any specific population or category of 
fiaadieappea children with disabilities will be 
acceptable for meeting the requirement for a 
continuum of alternative placements (e.g., resource 
classes as the only option for children who need a 
self-contained placement or a separate facility as the 
only alternative placement for haadiea~~e<l students 
with disabilities ) . All placement decisions must be 
based on the individual needs of each child. 

0!)- (3) LEAs shall document fully all alternatives 
considered and the rationale for choosing the 
selected placement. 

0!)- ( 4) llaadieappe<l Children with disabilities must 
be served in a program with age-appropriate peers 
(e.g., secondary age children shall be placed in a 
secondary school and elementary age children shall 
be placed in an elementary school), unless it can be 
shown that for a particular haaaieap~ea child with 
a disability the alternative placement is appropriate 
as documented by the IEP. 

b. If a local school division is unable to provide a 
free appropriate public education to a fiaaflieappetl 
child with a disability and it is not appropriately 
available in a state facility, other than Woodrow 
Wilson Rehabilitation Center, the local school 
division shall offer to place the child in Woodrow 
Wilson Rehabilitation Center or a nonsectarian 
private school for tfte llaadiea~pee ch1ldren with 
disabilities approved by the Board of Education or 
such other licensing agency as may be designated 
by state law. The school board of such division shall 
pay to, or on behalf of, the parent or guardian of 
such child the reasonable tuition cost and other 
reasonable charges as may be determined under the 
rules of the Interdepartmental Council on 
Rate-Setting as adopted by the Boards of Education, 

Social Services and Corrections. The school board, 
from its own funds, is authorized to pay such 
additional tuition or charges as it may deem 
appropriate. 

c. If a local school division is unable to provlde a 
free appropriate public educaiton to a child with a 
disability within the public schaa/ setting, the local 
school division may refer the chzld to the local 
family assessment and planning team, as provided 
by the Comprehensive Services Act for At~Risk 
Youth and Families. This team may create an 
individualized family service plan in conjunction 
with the IEP. The lacal community policy and 
management team shall pay for the services 
identified on the individualized family services plan, 
in accordance with its local policies. 

3. Least restrictive environment (LRE). 

a. Each LEA shall establish and implement 
procedures which satisfy requirements as follows: 

(I) To the maximum extent appropriate, 
haR!Iiea~~erl children with disabilities , including 
those in public or private institutions or other care 
facilities, are educated with children who are not 
aant!iea~~ee disabled ; and 

(2) Special class placement, separate schooling or 
other removal of l>aaaiea~~ea children with 
disabilities from the regular educational environment 
occurs only when the nature or severity of the 
llaaaieap disability is such that education in regular 
classes with the use of supplementary aids and 
services cannot be achieved satisfactorily. 

b. In providing or arranging for the provision of 
nonacademic and extracurricular services and 
activities, including meals, recess periods, and other 
services and activities provided for RBRliaREI:ieapJ3e8: 
nondisabled children, each LEA shall ensure that 
each llaaaieappe!l child with a disability participates 
with nasl>aa!liea~perl nondisabled children in those 
services and activities, to the maximum extent 
appropriate to the needs of the llaa!liea~petl child 
with a disability . 

c. For children in public or private institutions, the 
LEA shall, where necessary, make arrangements 
with public and private institutions to ensure that 
requirements for least restrictive environment are 
met. (see Placements, § &4 3.3 B 8.) 

4. Safeguards in evaluation, eligibility and placement. 

a. In interpreting evaluation data and in making 
eligibility and placement decisions, each LEA shall: 

(I) Draw upon information from a variety of 
sources, including aptitude and achievement tests, 

Virginia Register of Regulations 

1992 



teacher recommendations, physical condition, social 
or cultural background, and adaptive behavior; 

(2) Ensure that information obtained from all of 
these sources is documented and carefully 
considered; 

(3) Ensure that the placement decision is made by 
a group of persons, including persons knowledgeable 
about the child, the meaning of the evaluation data, 
and the placement options; and 

( 4) Ensure that the placement decision is made in 
conformity with the least restrictive environment 
(see Least Restrictive Environment, § <H 3.3. A 3.) 

b. Jf it is determined that a child is aea<lieepped 
has a disability and needs special education and 
related services, an imlividualizea eaueatiaH prsgram 
IEP must be developed for the child in accordance 
with the regulations. 

5. Transportation. 

a. Each liaB<Iiee~~ea child earellea ift all<! atteBaiBg 
with a disability placed in an education program 
previileil by the local school division shall be 
entitled to transportation to and from such school or 
class at no cost if such transportation is necessary 
to enable such child to benefit from educational 
programs and opportunities. 

b. If an LEA enters an agreement with another LEA 
for the provision of special education or related 
services for a bamlieappe8: child with a disability , 
such child shall be transported to and from such 
program at no cost to the parent. 

<0 Wliefr, ~BrSHflftl ift aft lEP; a le€al sffiool -
isitiates eaueatiaRal plaeemeat ef a haaflieappeti 
eliil<! ift a feetll!y operated by !lie DepartmeBt ef 
Menlal Heallli; Menlal Retardation all<! Seaslenee 
AOOse Serviees, !lie le€al sehool <li¥i5l<m is 
responsiBle l6r !lie paymeat ef reaseaaele 
lreaspor!atioa ees!s atteaaaat H>eFete, 

fr. c. If a heB<Iieepped child with a disability is 
placed in a state residential school for the deaf and 
the blind, the responsibility for transportation resides 
with the respective state school. However, when 
such children in a state residential school are 
educated as day students, the responsibility for 
transportation remains with the placing local school 
division. 

eo H Bft tEA plaees a lleatlieappe<l eliil<! ift a 

j>Fl¥ate - "" ffielllly, - !lie tEA -l'ffl"lt!e lreasporteiioa as fullews; 

t±+ M <ley sffioo!s "" all sehool <lays as re~oired ift 
!lie !£P all<! speeifiea ift !lie Ftffifiel t,greement f<>f 
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Serviees between !lie bEA all<! !lie j>Fl¥ate 
flaaseetariaR seli-oot 

e1 M resiaeatial selioois; at openiogs all<! elesiftg ef 
!lie prl¥ate sehool all<! f<>f lliese holidays "' veeatioa 
peFiftt!s ~ !lie - year - !lie jH"Wale 
seftoo.l- -is sffieially elesefr, ar- ffi aeeerfl:aaee "Nf.Ht 
6tflei' f!Fevisisas as w-Fitteft ffi t:fte F-&fm.a.l AgreemeRt 
far Serviees ffi implement tfte fE.P.: 

tilt 'The bEA may, ift 1te1t ef p roviai Rg 
transportation, all<! wtlli !lie eaft5efll ef !lie parents, 
aiJBt - ift !JftY !lie reaseaeble eest ef 
lraaspertotioa l6r fttieftdBftee te <ley all<! resitleatial 
selioois; - slffill lie e~aiveleal te !lie """""* 
cstablishecl By tfte bE-A as mileage rcimBursemeat 
te sehool persoaael, "" ftft - e~Bivalent I& !lie 
lewest eommoa eaFFieF Fate lielween !lie leeatien ef 

!lie jH"Wale - all<! !lie ~ 

6. Reevaluation. Eaeh bEA slffill eftS\lfe lhel an 
evall:l:atiaa ill the eftittt; B-aseft oo re&aiFefl pFeeeEll:l:res, 
is eoBiluete<l: 

"' Evffy llifee j'eftf5; & ffi6fe lre~ueBHy if 
eaflditieHs Wflffftft~ 

~>, H !lie ehlltl's J*H'ffil & !eaelieF request;; '*' 
evall:tatioH; 

e: ARytime a sigsifieaat eftaftge ffi fllaeemeRt ts 
being eensiderefl ftfitl- fue evalHatiens are fl6t 
8\iFFeRt. 

a. A ffiH- reevaluation in all areas related to the 
suspected disability must be conducted (i) every 
three years; (ii) if conditions warrant a ffil-l
reevaluation at an earlier date; or (iii) if the child's 
parent or teacher requests a full reevaluation. 

b. A Ml reevaluation need not consist of all of the 
same assessments conducted during the initial 
evaluation as long as the reevaluation includes 
assessment in all areas related to the suspected 
disability. II three years have not elapsed and the 
parent or teacher requests that only specified areas 
be addressed by additional evaluation, and 
conditions do not warrant a RH-l reevaluation or an 
assessment which is more comprehensive than that 
requested by the parent or teacher, the LEA may 
limit the assessment to those areas in which the 
parent or teacher requested ~ er . 

d: c. Notice is required for the trieanial eval1:1atiss. 
Nellee all<! eaft5efll are require<! l6r f!wse 
eveleetians re~oeslea by !lie bEA atlier !liftft 1e< 
trieRaial evalHatieas all reevaluations . 

B. Individualized education program. 

l. Responsibility. The LEA shall ensure that an IEP is 
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developed and implemented for each liaH:clieappecl 
child with a disability in its jurisdiction, including 
such children placed in private schools or facilities. 

2. Accountability. 

a. An IEP must: 

(I) Be in effect before special eduation and related 
services are provided to a child; and 

(2) Be developed within 30 calendar days of a 
determination that the child needs special education 
and related services, and ta be implemented as soon 
as possible following the IEP meetiHgs meeting . 

b. Each LEA is responsible for initiating and 
conducting meetings to develop, review and revise 
a child with a disability's IEP. 

lr. c. Each LEA shall initiate and conduct meetings 
periodically to review each child's IEP and, where 
appropriate, revise its provisions. A meeting must be 
held for this purpose at least once a year. 

eo d. Each LEA must provide special education and 
related services to a llaaaieappea child with a 
disabrlity in accordance with an IEP. 

3. Participants in meeting. 

a. The LEA shall ensure that each meeting includes 
participants as follows: 

(I) A representative of the LEA, other than the 
child's teacher, who is qualified to provide or 
supervise the provision of special education; 

(2) The child's teacher: 

(3) One or both of the child's parents (see Parent 
Participation, § M 3.3 B 4); 

( 4) The child, wfteit zf appropriate; 

(5) Other individuals, at the discretion of the 
parents or LEA. 

b. For a haHdieapped child with a disab!lity who 
has been evaluated for the first time, the LEA shall 
ensure that: 

(1) A member of the evaluation team participates in 
the meeting; or 

(2) The representative of the LEA, the child's 
teacher, or some other person is present at the 
meeting who is knowledgeable about the evaluation 
procedures used with the child and is familiar with 
the results of the evaluation. 

c. If a purpose of the IEP meeting is the 
consideration of transition services for a student, 
the public agency shall invite: (!) the student; and 
(iz) a representative of any other agency that is 
likely to be responsible for providing or paying for 
transition services. If the student does not attend, 
the LEA shall take other steps to ensure that the 
student's preferences and interests are considered, 
and if an agency invited to send a representative to 
a meeting does not do so, the LEA shall take other 
steps to obtain the particzpation of the other 
agency in the planning of any transition services. 

4. Parent participation. 

a. Each LEA shall take steps to ensure that one or 
both of the parents , aF a representative ef tile 
agency assignea legal eHslo<ly, of the hanaieapped 
child with a disability are present at each meeting 
or are afforded the opportunity to participate, 
including: 

(1) Notifying the parents aatl agency assigned legal 
e!ISt6tly of the meeting early enough to ensure that 
they will have an opportunity to attend, and 

(2) Scheduling the meeting at a mutually agreed on 
time and place. 

b. The notice given the parents aatl agency assigne<l 
legal e!ISt6tly must indicate the purpose, time and 
location of the meeting, and who will be in 
attendance. 

c. If a purpose of the meeting is the consideration 
of transition services for a student, the notice must 
also: 

( 1) Indicate this purpose; 

(2) Indicate that the LEA will invite the student; 
and 

(3) Identify any other agency that will be invited to 
send a representative. 

eo d. If neither parent can attend, then the LEA 
shall use other methods to ensure parent 
participation, including individual or conference 
telephone calls. 

<1o e. A meeting may be conducted without the 
child's parent(s) attending if the LEA is unable to 
convince them that they should attend. In this case, 
the LEA must have a record of the attempts to 
arrange a mutually agreed on time and place, such 
as: 

(I) Detailed records of telephone calls made or 
attempted and the results of those calls; 
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(2) Copies of correspondence sent to the parents 
and any responses; 

(3) Detailed records of visits made to the parents' 
home or place of employment and the results of 
those visits. 

eo f. The LEA shall take whatever action is 
necessary to ensure that the parent understands the 
proceedings at a meeting, including arranging for an 
interpreter for parents who are deaf or whose 
native language is other than English. 

!o g. The LEA shall give the parent aru! eBsleaial 
ageftey a copy of the IEP. 

5. Content of the individualized education program. 
The IEP lor each child must include: 

a. A statement of the child's present level of 
educational performance ~ . 

( 1) The statement should accurately describe the 
effect of the child's disability on the child's 
performance in any area of education that is 
affected including academic areas and nonacademic 
areas. 

(2) The statement should be written in objective 
measurable terms, to the extent possible. Test 
scores, l/ appropriate, should be self-explanatory or 
an explanation should be included. 

(3) There should be a direct relationship between 
the present level of performance and the other 
components of the IEP. 

b. A statement of annual goals, including shorHerm 
instructional objectives ;- . 

c. A statement of the specific special education and 
related services to be provided for the child, and 
the extent to which the child will be able to 
participate in regular educational programs. 

d. The projected dates for initiation of services and 
the anticipated duration of the services ~ Elftti
(month, day, and year). 

e. Appropriate objective criteria and evaluation 
procedures and schedules for determining, at least 
annually, whether the short-term instructional 
objectives are being achieved. 

f: Reasefl:aBle aeeemmsElatiaRs te ta-lre fue Literaey 
+esliftg Program {Hl'1 sliall be previaee as 
appropriate aru! aesigaatea oo !be J.EP, 'Fl>e sellool 
t!lvlsioo sliall aaeameal "" !be fEll lftftl !be HP er 
i-ts aeeeffimeElatieRs ftft¥e been f}resented ftftfl 
ebjeeled 16 ffi' aeeep!ecl, at !be appropriate ttmeso 
+his pravisian Bf- Eiesigaatiafl: ef aeeemm.eeatiaas BR 
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!be fEll <leals ooly wit!; ellil<lrea wlH> are 
l>aaaieappea as tlelffletl by !l>ese regelatiaas. 

f. For students beginning in the sixth grade, the 
following information concerning the Virginia 
Literacy Passport Testing Program must be 
included: 

( 1) Whether the student wzll participate in the 
Literacy Passport Testing Program (a decision to 
exempt the student from participating must be 
reviewed during the annual IEP review or sooner); 

(2) Whether the student will postpone taking any of 
the literacy tests (a decision to exempt the student 
from participating must be reviewed during the 
annual IEP review or sooner); 

(3) Reasonable accommodations to tahe the literacy 
tests zf the student needs them. 

The school division shall document on the IEP that 
the Literacy Passport Testing Program and the 
requirement that the student pass all of the literacy 
tests to receive a regular diploma have been 
presented to the parent. 

g. The IEP for each student, beginning no later 
than age 16 (and at a younger age, zf determined 
appropriate), must include a statement of the 
needed transition services including, if appropriate, 
a statement of each public agency's and each 
participating agency's responsibilities or linkages, or 
both, before the student leaves the school setting. 

The IEP must include the following areas: (i) 
instruction; (ii) community experiences; and (iii) the 
development of employment and other post-school 
adult living objectives, unless the IEP committee 
determines that services are not needed in one or 
more of those areas. The IEP committee must then 
include a statement to that effect together with the 
basis for that determination in the IEP. 

h. A statement as to whether or not the student 
will participate in Family Life Education. 

6. Agency responsibilities for transition services. 

a. If a participating agency fails to provide 
agreed-upon transition services contained in the IEP 
of a student with a disability, the public agency 
responsible for the student's education shall, as 
soon as posszble, initiate a meeting for the purpose 
of identifying alternative strategies to meet the 
transition objectives and, zf necessary, revising the 
student's IEP. 

b. Nothing in this part relieves any participating 
agency, including a state vocational rehabilitation 
agency, of the responsibility to provide or pay for 
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any transition service that the agency would 
otherwise provide to students with disabilities who 
meet the eligibility criteria of that agency. 

7. Placements. Each LEA placing the child shall 
ensure that: 

a. The educational placement of each child with a 
disability: 

( 1) Is determined at least annually; 

(2) Is based on h1s IEP; and 

(3) Is as close as possible to the child's home. 

b. The various alternative placements, discussed in 
§ 3.3 A 2 of these regulations, are available, to the 
extent necessary, to implement the IEP for each 
child with a disability. 

c. Unless a child with a disability's IEP requires 
some other arrangement, the child is educated in 
the school which he would attend if nondisabled. 

d. In selecting the least restrictive environment, 
consideration is given to any potential harmful 
effect on the child or on the quality of services 
which he needs. 

e. The placement decision shall include 
consideration of the child's social and personal 
needs, as well as the child's level of educational 
functioning. 

6o 8. Private school placement. 

a. Before a leeal seftool - an LEA places a 
l>anaiea~~ea child with a disability in, or refers a 
child to, a private school or facility, the leeal seftool 
- LEA shall initiate and conduct a meeting, in 
accordance with the preceding requirements, to 
develop an IEP for the child. 

b. Where a child is presently receiving the services 
of a private school or facility, or where the parents 
and the LEA agree, prior to the development of an 
IEP that a private school or facility may be 
required when the IEP is completed, the leeal 
s- d- LEA shall ensure that a 
representative of the private school or facility 
attends the meeting. If the representative cannot 
attend, the leeal seftool - LEA shall use other 
methods to ensure participation by the private 
school or facility, including individual or conference 
telephone calls. 

c. After a haR<lieapped child with a disability enters 
a private school or facility, any meetings to review 
and revise the child's IEP may be initiated and 
conducted by the private school or facility at the 

discretion of the leeal seftool - LEA . 

d. If the private school or facility initiates and 
conducts these meetings, the 1eea1 seftool -
LEA shall ensure that the parents and a leeal seftool 
- LEA representative: 

(1) Are involved in any decision affecting the child's 
IEP; and 

(2) Agree to any proposed Ch.inges in the program 
before those changes are implemented. 

e. When a private school or facility implements a 
child's IEP, responsibility for compliance with this 
part remains with the leeal seftool - LEA . 

f. Whenever an eligible llaadieappea child with a 
dlsability is placed in an approved private school or 
facility by a 1eea1 seftool - LEA , stej>s sltall 
l>e !aireft !& eRSilre llffit all rights extended to any 
child educated in public school programs are shall 
be available to him. 

g. Each LEA shall provide to all private schools to 
which the LEA has referred or placed a child with 
a disability with copies of all state regulations and 
standards relating to the education of children with 
disabilities and revision of these regulations and 
standards as they occur. 

"" I!andieappea ehildrea !& pareeliial "' 6tlief j'H'Wale 
- H a l>aaaieap~ea eltil<l is earallea !& a 
pareehial "' 6tlief j'H'Wale seftool aat1 re~uires speeial 
eaueatien aat1 relffie<l serviees J'r6ffl a ptlblie ageney; 

!lie leeal - --
<r. Initiate aat1 eeaauet meetiags, !& aeeeraaaee w4tfi. 
!lie preeeaiag re~uiremeats, !& <le¥e!ef> aat1 review 

"" lEP ffir !lie -. """ 

IT. EHsltre llffit a representative ef !lie pareekial e< 
6tlief j'H'Wale seftool allefttls eae1> meetiag. If !lie 
represeatalive eaHRet a!leftt!; !lie 1eea1 seftool 
fi.i¥isl.oo sftall liSe 6tlief methods le eRSilre 
parlieipalieR by !lie j'H'Wale se1tee1; iaeluaiag 
ifl:dividlial 6f eaafereaee teleJ3ftaae eall& 

& Plaeemeats. Eaelt tEA j>laeiag !lie eltil<l sltall 
eRS\lre liffit; 

a, &lelt haaaieappetl ehlitl's eaueatienal plaeemeat: 

B+ !s aetermiaea ef least anaually; 

fil7 !s as e1ese as possible !& !lie ehlitl's -. 

IT. 'The 'lftfieHs alteraative plaeemeats are available, 
!& !lie ffifleftt aeeessary, !& im~lemeat !lie lEP ffir 
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eae1t kan<lieappe<l eltiltlo 'flte l6eal sellool tlffisffiR 
sllaH eeasider f.llaeemeRt ffi a BasElieaflfl€d eiH:l:tl in 
a j>f'ivale noaseetarian program &Rly afleF il kRs 
beeft <letermiaefl tHat !lie l6eal sellool tlffisffiR is 
\iflftble !6 ~ fFee appropriate j)<!blie edueatiea 
I& a ilea<lieappefl el>ild eitfter l6eally ar tftreugli 
arrangemeat w-i--t'h etfter l6eal- sefteel flivisiass, ftfltl 
Sllel> a program is ft6! appropriately availe~le !6 a 

- faeilily-o 

eo 1JiHess a lleaflieapped ehllt!'s l-EP re~aires ssme 
allier arrangement, !lie el>ild is e<lueeted ift !lie 
sellool wltielt lla wooltl alteft<l i! ft6! l>an<lieapped. 

& Ift seleetiag tfte least restrietive eRviFeament, 
eaasicleratieR ts giveR- fe fiftY flSteH:tial flarmJHl 
ef!eet "" !lie el>ild ar "" !lie <jOOlily sf services 
wltieltlla-

e-:- 1'-lre- p 1 a e em e n t d e e i s i e a sfta.H. i n-e+t:H=te 
eeasideratisa ef tfte eftH.fr'-s seetal ftft6- perseaal 
-. - ffflm !lie ehllt!'s seeieeultural 
assessment, as well as !lie ehllt!'s level sf 
etiueatieaal fl:lRetiening. 

9. Haa<lieappe<l Children with disabilities in private 
schools not placed or referred by public agencies. 

a. If a i>anflieappefl child with a disability has 
available a free appropriate public education and 
the parents choose to place the child in a private 
school or facility, then the local school division is 
not required to pay for the child's education at the 
private school or facility. However, the local school 
division shall make services available to the child as 
follows: 

(1) Each local school division shall provide special 
education and related services designed to meet the 
needs of private school RaRdieappefl children with 
disabilities residing in its jurisdiction; 

(2) Each local school division shall provide private 
school RaRelieapped children with disabilities with 
genuine opportunities to participate in special 
education and related services consistent with the 
number of children and their needs. 

b. The needs of private school ftaRelieappefl children 
with disabilities , the number who will participate, 
and the types of special education and related 
services which the local school division will provide 
for them must be determined after consultation with 
persons knowledgeable of the needs of these 
children on a basis comparable to that used in 
providing for the participation of haaaieapped 
children with disabilities enrolled in public schools. 

eo Serviees te j>f'ivale sellool aaa<lieappea eail<lrea 
raay lla pre•;ide<l tllreugft Stieft arraagemeats as dttat 
eaFallment, edueatieRal fB-tli6 B:ftd televisieR, 8ftft t:fte 
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fl. c. A local school division may provide special 
education and related services to private school 
flaaflieaf)f!eS. children with disabilities which are 
different from the special education and related 
services it provides to public school children, if: 

(1) The differences are necessary to meet the 
special needs of the private school ftaH:S.ieaf!f)efl 
children with disabilities ; and 

(2) The special education and related services are 
comparable in quality, scope, opportunity for 
participation to those provided to public school 
children with needs of equal importance. 

e:- d. Each LEA providing services to children 
enrolled in private schools shall maintain continuing 
administrative control and direction over those 
services. 

l 0. Children with disabilities on homebound 
instruction. Homebound instruction shall be deemed 
appropriate for a l'l.aRdieaf)~efi child with a disabtlity 
only when such placement is stipulated in the child's 
IEP and is in accordance with the requirements of 
the least restrictive environment. 

11. llaa<lieap~ed ellil<lrea sas~eHae<l <>F eJEpelled 
Suspension or expulsion of children with disabilities . 

a. Suspensions of 10 days or less. +ru-s is a- A 
short-term suspension wftefe is when the child is 
removed from class ( i.e., an in-school suspension) 
or school for less than l 0 school days. It does not 
constitute a change in placement. The child is 
subject to normal disciplinary procedures whether or 
not there is a causal connection between the child's 
H:anEl.iea{3 disability and the misconduct. 

b. Long-term suspensions greater than 10 days and 
expulsions greatel' tliea W days . 

(I) This is wllare When the child is removed from 
class or school for more than 10 consecutive school 
days WfteFe a diseipliaary aetit:m iRvslving 
lang teFm s1:1spensien eF eJfpl:l:lsiaR ef a ftandieapped 
eR+l:tt is bciftg eaasi8:ereEl , a determination must be 
made as to whether or not there is a direct causal 
relationship between the child's RaRElieafl disability 
and the misconduct. 1'-tHs El:eteFffiiflatisn Hltl5t be 
raat1e by !lla l-EP eeff!miHee pursHaat !e !lie el>aftge
ef plaeement prseeS.tiFes. 

(2) This determination must be made pursuant to 
the change in placement procedures by a committee 
with the following composition: 

(a) A representative af the LEA, ather than the 
child's teacher, who is qualified to provide or 
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supervise the provision of special education; 

(b) The child's teacher; 

(c) One or both of the child's parents; 

(d) The child, if appropriate; 

(e) Persons knowledgeable about the ch1td, the 
meaning of the evaluation data, and the placement 
options,· 

(f) Other individuals, at the discretion of the parents 
or LEA. 

(3) A series of suspensions which aggregate to more 
than 10 days may be considered a significant 
change in placement requiring reevaluation and 
procedural protections. Factors to consider in 
determining whether aggregate suspensions of 1-G 
!lays '* mere greater than 10 days are long-term 
suspensions include length of each suspension, 
proximity of suspensions, and total amount of time 
suspended. 

(4) If there is a causal connection or if the child 
was inappropriately placed at the time of the 
misconduct, the child may not be expelled , nor 
may the LEA impose a long-term suspension . If 
there is no causal connection or if the child was 
appropriately placed at the time of the misconduct, 
the child may be disciplined the same as a 
Bofthaftdiea~petl nondisabled child. 

(5) In the case of an expulsion or long-term 
suspension , parental consent is not required ~ 
!<> eJ<~elliag !l>e effil<l . 

c. Dangerous haadieapped student with a disab!lity . 
LEAs may not unilaterally change the placement of 
a student with dangerous behavior when the 
misconduct is caused by the haRtlieap disability . 
LEAs, however, may use normal disciplinary 
measures for a child who exhibits dangerous 
behavior to include, for example, time outs or 
suspension up to I 0 days. An LEA may only impose 
an expulsion or long-term suspension on a student 
with a disability whose misconduct has been 
determined to be caused by his disability by /lling 
for an injunction, based on dangerousness of the 
student, from a court of competent jurisdiction. 

services, or both, are made available to a child with 
a disability if required as part of the child's: 

a. Special education; 

b. Related services; or 

c. Supplementary aids and services. 

C. Qualified professionals. 

1. Audiologist. A quallfied audiologist is one who is 
licensed by the Virginia Board of Audiology and 
Speech-Language Pathology or the American Speech 
and Language Association. 

2. Educational interpreting for children with hearing 
impairments or deafness. If the IEP committee 
determines that the child with hearing impairment or 
deafness will require educational interpreting services, 
then qualified personnel shall be provided in 
accordance with the student's mode of 
communication. 

a. Educational personnel providing interpreting for 
students using sign language shall have completed 
and passed a Virginia Quality Assurance Screening 
at Leva! 2, or higher, screening and at Level 3, or 
higher, screening after July 1, 1995. Personnel may 
have an equivalent or higher Registry of 
Interpreters for the Deaf certificate (excluding 
certification in reverse skills) in lieu of the Virginia 
Quality Assurance Screening certzficate. 

b. Personnel providing educational interpreting 
services for hard of hearing or deaf students using 
cued speech shall be certified as cued speech 
interpreters by the National Cued Speech 
Association at Level 2, or higher, and at Level 3 or 
higher by July 1, 1995. 

c. Personnel providing educational interpreting 
services for the hard of hearing or deaf students 
requiring oral interpreting shall have completed and 
passed a Virginia Quality Assurance Screening for 
the Deaf certificate (excluding certification in 
reverse skills). 

3. Physical therapist. A qualified physical therapist is 
one who holds a current license or is eligible for 
licensure in the field of physical therapy from the 
state Board of Medicine. 

Ho Edaeatioaal iaterpreliag ffir - ef l!eariftg '* 
<leaf staeeBffi. H !l>e lBP Committee tletermiRes that 
!&f !l>e - ef l!eariftg '* <leaf effil<l etlaeatiaeal 
iaterpre!iag ser'liees are appropriate, !l>eH qaalified 
persaaael sl>all be praviaea re aeeanlaaee with !l>e 
eiHltfs matle ei eemanmieatiaH. 

~ &5, § 3.4. Procedural safeguards. 

12. Assistive technology. Each LEA shall ensure that 
assistive technology devices or assistive technology 

A. Due process. 

I. Procedural safeguards. Each LEA shall establish 
and implement procedural safeguards as follows: 

a. The parent of a l>aadiea~ped child with a 
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disability , upon request, shall be afforded an 
opportunity to inspect and review all education 
records involving: 

(1) The identification, evaluation or educational 
placement of the child; or 

(2) The provision of a free appropriate public 
education to the child. (see: Management of the 
Student's Scholastic Records.) 

b. The parent of a liaafliea~~efl child with a 
disability shall be provided, on request, information 
as to where an independent educational evaluation 
(lEE) may be obtained. 

c. The parent of a haaflieap~e<l child with a 
disability shall have the right to obtain an lEE of 
the child: 

(I) Such lEE will be at public expense if the parent 
disagrees with the evaluation obtained by the LEA; 
however, the LEA shall have the right to initiate a 
due process hearing to show that its evaluation is 
appropriate. If the final decision is that the 
evaluation is appropriate then , the parent still has 
the right to an lEE, but not at public expense. 

(2) Whenever an lEE is at public expense, the 
criteria under which the evaluation is obtained, 
including the location of the evaluation and the 
qualifications of the examiner, must be the same as 
the criteria which the LEA uses when it initiates an 
evaluation. 

(3) The results of the lEE whether or not at public 
expense: 

(a) Must be considered by the LEA in any decision 
regarding a free appropriate public education for 
the child; and 

(b) May be presented as evidence at a hearing 
under tills seetioo § 3.4 A 2 of these regulations . 

d. The parent of a hanflieappefl child with a 
disability shall be given written notice within a 
reasonable time before the LEA proposes or refuses 
to initiate or change the identification, evaluation, or 
educational placement of the child, or the provision 
of free appropriate public education for the child. 

e. The notice shall include: 

(l) A full explanation of all procedural safeguards 
available to the parents; 

(2) A description of the action proposed or refused 
by the LEA, an explanation of why the LEA 
proposes or refuses to take the action, and a 
description of any options the LEA considered and 
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the reasons why those options were rejected; 

(3) A description of the nature, purpose, and use of 
any evaluation procedure, test, record, or report the 
LEA used as a basis for the proposal or refusal; and 

( 4) A description of any other factors which are 
relevant to the LEA's proposal or refusal. 

f. Information contained in the notice shall be: 

(l) Written in language understandable by the 
public; and 

(2) Provided in the native language of the parent or 
other mode of communication used by the parent, 
unless it is clearly not feasible to do so. 

(3) If the native language or other mode of 
communication of the parent is not a written 
language, then the LEA shall take steps to ensure: 

(a) That the notice is translated orally or by other 
means to the parent in his native language or other 
mode of communication; 

(b) That the parent understands the content of the 
notice; and 

(c) That there is documentation that the 
requirements in subdivisions (a) and (b) of 
subdivision A 1 f (3) of this section have been met. 

g. Written parental consent shall be obtained before: 

(l) Preplacement evaluation; 

(2) Initial placement of a l>aa<liea~~efl child with a 
disability in a program providing special education 
and related services ~ arul- . Consent for initial 
placement may be revoked by the parent at any 
time prior to the first day of that placement. 

f3+ -Afty- ell-a-ftge ffi flFSgraffi/fllaeement, ineltuling 
aRY j>fH'lia+ "" eem~lete termiaatiea <» Sjleeial 
etiueatieR ftftti services, ~ fM C3Efll:llsieas ftftd 
graflttatiea. Gtmseat fflF plaeemeat fl-1tl-Y fie revelrecl 
HJ> lffitil tlte ills! flay <» tlte plaeemeat. 

It Wfflteft pareatal e6flSeft! sliftH be eataiaefl ffir the 
felle·.viag: 

B+ Aey ehaHge ift i<lealifieatiea <» a l>aaaieapped 
ehilt!;&H<! 

W Aey evaluatiea whieh is eenaueled etllff lhHft 
t:be assessment eom}3eaeats reEJ:uirefl fe.f- tfte trieRRial 
evaluatiess. (Pareotal e6fl5eflt ts R-et necessary ffif
reviewiag tfte eltHt¥5 reetH'fis fur eeRttHetifl:g a 
reevalHatiea.) 
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;, h. 8<eept f& preplaeemeat evaluatiea £Ht<l ifti!ial 
plaeemea!, eef!Seftl '* refusal t& gi¥e eef!Seftl f& 
!ltese etliff siluatieas re<jllir-iftg eef!Seftl shaH be 
gi¥ea by !be p9FRRI t& !be !£A - M 
administrative v;srlEisg G-ays afteF ft6ti.ee ts reeeivea. 
H !be p9FRRI !ails t& ootHy !be !£A - M 
aamiaistralive werltiag <lays; !be !£A may pFeeeee 
as if eef!Seftl ftatl beeR graatea, £Ht<l !be p9FRRI mast 
iftitiate t1ue f>F8€eSS t& e6fttesl !be ae!t&fr. If the 
parent refuses to give consent, the LEA shall 
attempt to resolve parental withholding of consent 
through informal means. If those informal methods 
are not successful, the LEA must use other 
measures as necessary to ensure that, except for 
preplacement evaluation and initial placement, 
parental refusal to consent will not result in a 
denial of a necessary free appropriate public 
education. 

2. Impartial due process hearing. Each LEA or the 
parent of a child determined or believed to be 
liaHdieepped have a disability . shall have the right to 
initiate a hearing when a disagreement occurs on 
matters relating to identification, evaluation (including 
determination of whether or not an lEE at public 
expense is appropriate), or educational placement of 
the child or the provision of a free appropriate public 
education lor the child. The LEA may initiate due 
process to appeal parental refusals f& e·,aluatiaa '* 
f)Favisisn ef ~ ec:hteatieB frfttl- fel.ate6. serviees. 
FBl' purposes ef tlits suMivisiaH, !be lime wlleft a 
<!isagreeffieat 6fftifS shaH be aeemea !& ffiCllft wlleft 
SHeh disagreemen.t is tiisea·.'ered & by Hie eJrereise ei 
t1ue ailigeaee reasaRal>ly s1>eu1<1 !>a¥<> beeR aiseavered 
withholding of consent where these regulations require 
the LEA to obtain consent . 

3. Child's status during proceedings. The child's status 
during proceedings shall be as follows: 

a. During the pendency of any administrative 
hearing or appeal or during the pendency of any 
judicial proceeding regarding a eamf)laiat these 
regulations , unless the LEA and the parent of the 
child agree otherwise, the child must remain in his 
current educational placement. While the placement 
may not be changed, this does not preclude using 
normal procedures for dealing with children who 
are endangering themselves or others. Such 
procedures do not include expulsion or suspension 
over 10 days; however, the procedures may include 
time out, detention, restriction of privileges, or 
temporary suspension up to 10 days. 

b. If the issue involves an application for initial 
admission to "" !£A public school , the child of 
school age, with consent of the parent, must be 
placed in a public school program until the 
completion of all proceedings. 

4. Mediation. The regulations do not preclude the use 

of mediation in the resolution of differences, but 
mediation shall not be used to deny or delay a 
parent's rights. Such mediation may be conducted only 
by personnel who were not previously involved in the 
particular case. Sltettlt! !be mMiatiaa f>F8€eSS be 
fannalizecl as an- interveaing stef) wi-thin the imj3artial 
t1ue f>F8€eSS ftearffig ~raeedare, ap~ra~Fiate j>6liey 
sftaH 5e established. However, such mediation shall not 
extend the f>FBeeliHFe resolution of a hearing beyond 
the 45 calendar days unless otherwise approved and 
documented as in the best interests of the child by 
the hearing officer upon request of the parties. The 
hearing officer shall notify the parties and the SEA in 
writing of the specific number of days to be allowed 
for mediation. 

5. Commencement of the due process hearing. 

a. Request for a hearing shall be made in writing 
to the """* sel!ool - LEA or other public 
agency board as appropriate. 

b. The LEA shall inform the parent of any free or 
low·cost legal or other relevant services available in 
the area when: 

(1) The parent requests the information; or 

(2) The parent or the LEA initiate(s) a hearing. 

C. A ftearffig affieff shaH be ap~eiated aeeaFE!iHg !& 
l-Ite lleariag OffieeT- Systeffi- ar ~ ef 
l.amiaistraliaa Praffiulgatea by !be Su~reme GetiTt 
ef Virgiaia. The LEA shall ensure that the 
apf)aintment is made Virginia Supreme Court 
appoints a hearing officer within five administrative 
working days following the request for a hearing to 
facilitate compliance with the 45 calendar days 
timeline. 

6. Qualifications, removal, substitution and challenge of 
hearing officers. 

"Impartial hearing officer" means a person selected 
from a list maintained by the Office of the Executive 
Secretary of the Supreme Court of Virginia. A hearing 
may not be conducted: 

t-o a. By a person employed by an agency involved 
with the care or education of the child; or 

-t.- b. By a person having a personal or professional 
interest which would conflict with his objectivity in 
the hearing. 

See; lleariag G#ieer Sys!effi Rl>les ef AdmiaisiFatieH 
Premalgatee by !be Su~•eme GetiTt ef ViFgiaia f& 
•egalalieas gaveraiag Appointment, qualifications, 
retention, training, selection, removal and 
disqualification of hearing officers are governed by 
the Hearing Office System Rules of Administration 
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Promulgated by the Supreme Court of Virginia . 

7. Responsibilities of LEA; prehearing. 

a. The confirmation of the appointment of the 
hearing officer by the LEA shall be done in such a 
manner as to protect the confidentiality of the 
parent(s) and the child. All necessary information 
shall be forwarded promptly to the hearing officer, 
together with the official request for a hearing in 
order to ensure that timelines are maintained. 

b. The LEA shall send a copy of the correspondence 
confirming the appointment of a hearing officer 
along with a copy of the request for a hearing to 
the SEA within five administrative working days of 
the appointment of a hearing officer. 

c. The LEA shall arrange for recording equipment 
to be set up, or a stenographer to be present, in the 
hearing room. The LEA shall also ensure that the 
recording equipment, if used, is reliable and 
working and that the recording is clear and can be 
transcribed, if necessary. A complete, accurate, 
written verbatim transcript of the proceedings need 
not be made at the conclusion of the hearing, unless 
the hearing & FeviewiRg officer needs it for review 
prior to rendering a decision. When there is an 
appeal of the decision, a verbatim copy of the 
recording or transcript shall be supplied to the 
parties to the lteafiHg appeal, upon request , and 
free of charge. 

8. Responsibilities of the hearing officer; prehearing. 

a. The hearing officer shall, within five 
administrative working days of appointment, secure 
a time, date and location for the hearing which are 
convenient to both parties ; , and 

lr. 'The lteafiHg el'!'ireF sl>ftH notify both parties to 
the hearing, and the SEA, in writing, of the time, 
date and location of the hearing. 

e: b. The hearing officer shall ascertain whether or 
not the parties will have attorneys at the hearing. If 
so, the hearing officer shall send copies of 
correspondence to the attorneys of the parties. 

fr.- c. The hearing officer shall ascertain from the 
parents whether the hearing will be open. 

e: d. The hearing officer shall ensure that a 
stenographer or recording equipment is present at 
the hearing and ensure that testimony is clearly 
recorded, either by the stenographer or recording 
equipment, to permit an accurate record of the 
proceedings . If a tape recorder is used, fueft the 
hearing officer shall be provided a written list of 
speakers in order of appearance, '* and at the 
beginning of the hearing identify on tape each 
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speaker's title, position, and interest in the 
proceeding. Thereafter, each speaker, prior to 
addressing the hearing, shall state his name for the 
record. 

f.o e. The hearing officer shall receive a list of 
witnesses and documentary evidence for the hearing 
no later than five administrative working days prior 
to the hearing. 

g, f. The hearing officer may schedule a prehearing 
conference to be attended by the parties and 
attorneys, if applieable appropriate . Such a 
conference may be requested by the hearing officer 
or the parties to the hearing to simplify or 
eliminate issues. 

h:- g. The hearing officer has power to issue 
subpoenas requiring testimony or the productions of 
books, papers, and physical or other evidence at- tfte 
ltefffiftg . 

(1) The hearing officer may procure an order of 
enforcement for a subpoena in the circuit court of 
the jurisdiction in which the hearing is to be held. 

(2) Any person so subpoenaed may petition the 
circuit court for a decision regarding the validity of 
such supboena if the hearing officer does not 
question or modify the subpoena after objection 
thereto. 

h. The hearing officer shall ensure that the LEA has 
appointed a surrogate parent who is acting to 
protect the educational interests and rights of the 
child in accordance with § 3.6 of these regulations. 

9. Rights of parties to the hearing. 

a. Any party to a hearing shall have the right to: 

(1) Be accompanied and advised by counsel or by 
individuals with special knowledge or training 
concerning the problems of llaRBiesflf>eB: children 
with disabilities , without being in violation of the 
provisions of § 54.1-3904 of the Code of Virginia. 

(2) Present evidence and confront, cross-examine, 
and request the hearing officer to compel the 
attendance of witnesses. 

(3) Prohibit the introduction of any evidence at the 
hearing that has not been disclosed to the other 
party at least five administrative working days 
before the hearing. 

f4t Gbtaift a WPilleft & eleetFenie verBatim Fee6ffl-

6f !lie lteafH!g - FeqlleSt aoo 1ree '* e~>aFgeo 
f5J- (4) Receive written findings of fact and decisions 
rendered by the hearing officer. 
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f6t Reeeile ft eepy sf !lie iffip!emen!a!iea j}l-. 

b. The parent(s) involved in a hearing must be 
given the right to: 

(1) Have the child who is the subject of the hearing 
present; ftfiti 

(2) Open the hearing to the public , ; 

(3) Receive a copy of the implementation plan; and 

(4) Obtain the written or electronic verbatim record 
of the hearing upon request and free of charge. 

10. Due process hearing procedure. 

a. The rights of all parties to the hearing shall be 
protected by the hearing officer. 

b. The hearing officer shall ensure that an 
atmosphere conducive to impartiality and fairness is 
maintained at all times in the hearing. H mey be 
fTFtitleRt ffi The hearing officer may excuse witnesses 
after they testily to limit the number of expert 
witnesses present at the· same time ,- or to sequester 
witnesses during the hearing. 

c. The hearing officer may stop unnecessarily 
hostile or irrelevant pursuits in questiOning. 

e., d. The hearing officer shall remand the matter in 
dispute to a conference between the parties only 
when informal resolution and discussion appear to 
be desirable and constructive ift Hgl>! sf oow 
eviaenee ft8t admissible ift !lie leFmftl ~ . This 
action shall not be used to delay or deprive the 
parties of their rights and shall be exercised only 
when the best interest of the child will be served. 

a, VliEnesses ffiliSt be se£t!ed Sft as ift eastH'e !hal 
tes!imeny is eleaFly reeertlea, either by a 
s!eaegrapl!er er reeen!ing e~aipmen!, ift j>eHftit nn 
oeearo!e reeera sf !lie preeeeaiags. 

e. The hearing officer may require an independent 
educational evaluation of the child. This evaluation 
shall be at public expense and shall be conducted in 
accordance with the regulations governing evaluation 
and assessment. 

f, +be beeriftg effieeF - eastH'e !hal !lie leeal 
seliool di¥isiftft has appaintea a saFFaga!e j>IH'efl! 
wbe is a€!iftg ift jffll!eet !lie edaea!ianal iateres!s 

- Flglt!s '* !lie - wlten; 

fl+ NB j>IH'efl! sr perS£tH wbe has been aHewe<l ift 
acl as a j>IH'efl! by !lie na!ltFftl parent(s) sr 
gaardians(s) enn be iaen!illed; 

~ +be ±£.A, afleF reasanable eflsrts; ennft8t 

aisee•~er !lie laea!iaa '* !lie jlflF€fi!; 

f.lt +be - is ift legal eas!H<Iy '* ft j>Hblie agency 
ftfiti ali parental Flglt!s ftfiti respaasibililies f9F !lie 
eere ftfiti eas!H<Iy sf !lie eftiM be¥e been ternaiaa!ea 
by e&l::l'ff 6f'tler 6f f)ermasest estr1:1stmest agreemest 
pursuant ift epplieable law, 

g, f. The hearing officer, in the course of the 
proceedings, shall determise include in the written 
findings a determination of the following: 

(1) Whether or not the requirements of notice to 
parents were satisfied; 

(2) Whether or not the child is aaadieap~ea has a 
disability ; 

(3) Whether or not the child needs special 
education and related services; and 

( 4) Whether or not the LEA is supplying a free 
appropriate public education. -Htese determinations 
mey sr mey ft8t be eeatra1 isslfes ift !lie ~ oot 
nevertheless, nre feea! ~aestieas ift nny ~ 
eotldHetee iHlflef- these provisieas. 

1r. g. The hearing officer shall make no 
presumptions in the case and shall base his findings 
of fact and decision (s) solely upon the 
preponderance of the evidence presented at the 
hearing and applicable state and federal laws "" 
regalatiens law . 

ic h. The hearing officer shall report findings of fact 
and decision(s) to both parties to the appeal, the 
LEA, and to the SEA. +be SEA sbell jlfflVitle e£tpies 
sf summaries 6l' !lie ~ Fey6l'!s ift !lie state 
£j>eeial Edaea!ien /,aviseey Cemnaittee afleF aeleliag 
nny persanally iaeatiliable ia!armatiaa. 

t.- i. A decision made by the hearing officer is final, 
unless a party to the hearing appeals to the state 
for an administrative review. An appeal by either 
party must be instituted within 30 administrative 
working days of the date of the hearing decision. 

11. Administrative appeal and impartial review. 

a. If there is an appeal of the decision of a hearing 
officer, the SEA shall ensure an impartial review of 
the hearing. The review shall be conducted by a 
reviewing officer appointed according to the Hearing 
Officer System Rules of Administration Promulgated 
by the Supreme Court of Virginia. The SEA shall 
ensure the appointment within two administrative 
days of the receipt of a request for a review of a 
due process hearing. The official conducting the 
review shall: 

(1) Examine the entire hearing record; 

Virginia Register of Regulations 

2002 



(2) Ensure that the procedures at the hearing were 
consistent with the requirements of due process; 

(3) Seek additional evidence, if necessary. If a 
hearing is held to receive additional evidence, then 
all hearing rights as specified in this section apply; 

( 4) Afford the parties an opportunity for oral or 
written argument. or both, at the discretion of the 
reviewing official; 

(5) Advise all parties of their right to continue to 
be represented by counsel whether or not the 
reviewing official determines that a further hearing 
is necessary; 

(6) Make an independent decision upon completion 
of the review; and 

(7) Give a copy of written findings and the 
decision(s) to the parties to the appeal, the LEA 
and to the SEA in the manner prescribed. 

b. The decision made by the reviewing official is 
final and binding on all parties , unless any party 
aggrieved by the findings and decisions of the 
administrative review brings civil action in any state 
court of competent jurisdiction within one year or in 
federal district court. In any such action, the court 
shall receive the records of the administrative 
proceedings, shall hear additional evidence in its 
discretion at the request of either party, and basing 
its decision on the preponderance of the evidence, 
shall grant such relief as it determines to be 
appropriate. 

12. Attorney's fees. 

a. In any such action or proceeding, the court, in its 
discretion, may award reasonable attorney's fees as 
part of the costs to the parents or guardian of a 
lianclieappea child <lf .)'6tllli with a disability who is 
the prevailing party. 

b. If a written offer of settlement is made to a 
parent or guardian within the time prescribed by 
Rule 68 of the Federal Rules of Civil Procedure, or, 
in the case of an administrative proceeding, at any 
time more than 10 days before the proceeding 
begins, and the offer is not accepted within I 0 days 
and the court or administrative officer finds that the 
relief finally obtained by the parents or guardian is 
not more favorable to the parent or guardian than 
the offer of settlement, no award of attorney's fees 
and related costs may be made for services 
performed subsequent to the time of such offer, 
unless the court finds that the prevailing party was 
reasonably justified in rejecting the settlement offer. 

-H-; 13. Timelines for hearings and reviews. 
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a. The LEA shall ensure that not later than 45 
calendar days after the receipt of a request for a 
due process hearing: 

(1) A final decision is rendered in the hearing, 
unless otherwise documented by the hearing officer; 
and 

(2) A copy of the decision is mailed to the parties 
and the SEA. 

b. The SEA shall ensure that not later than 30 
calendar days after the receipt of a request for a 
review: 

(1) A final decision is rendered in the review, 
unless otherwise documented by the reviewing 
officer; and 

(2) A copy of the decision is mailed to the parties. 

c. A hearing or reviewing officer may grant specific 
extensions of time beyond the periods set out in 
subdivisions a and b of subdivision A ~ 13 of this 
section at the request of either party. This action 
shall in no way be used to delay or deprive the 
parties of their rights and should be exercised only 
when the best interests of the child will be served. 
Changes in hearing dates or extensions are to be 
noted in writing which shall be sent to all parties 
and to the SEA. 

d. Each hearing and each review involving oral 
arguments must be conducted at a time and place 
which is reasonably convenient to the parent and 
child involved. 

Bo 14. Costs of due process lleaFffig hearings and state 
review. 

a. Costs for a local hearing shall be shared equally 
by the LEA and the SEA. The costs shared by the 
SEA shall include expenses of the hearing officer 
(i.e., time, travel, secretarial, postal and telephone 
expenses), expenses incurred by order of the 
hearing or reviewing officer (i.e., independent 
educational evaluations, deposition or transcript), 
and expenses for making a record of a hearing (i.e., 
hearing tapes or stenographer). The SEA shall not 
be liable to the LEA for expenses incurred for 
witnesses (except where hearing or reviewing 
officers subpoena witnesses on their own initiative) 
or for attorney's fees. 

b. The SEA shall be responsible for all approved 
costs for state reviews. 

l+. 15. Implementation plan. 

a. The LEA shall develop an implementation plan 
within 45 calendar days of eeaeiHtliRg the rendering 
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of a ffile jH'<le€SS liffiTiftg decision or the withdrawal 
of a hearing or review request . Such plan shall be 
based upon the decision of the hearing officer, the 
reviewing officer, or agreement between the parties. 
The implementation plan must state how and when 
the decision or agreement will be put into operation. 
If the decision or agreement affects the child's 
educational program, the revised IEP shall be made 
a part of the implementation plan. The 
implementation plan shall include the name and 
position of a case manager in the LEA charged with 
implementing the decision. Copies of this plan shall 
be forwarded to the parties to the hearing, the 
hearing or reviewing officer, and the SEA. 

b. Failure of either of the parties to comply with 
the implementation plan shall be reported to the 
SEA for investigation or appropriate action. 

+5, 16. Due process file. The LEA shall maintain a 
file containing the following: 

a. A copy of the hearing and reviewing officer's 
findings of fact and decision(s); 

b. A copy of the implementation plan; 

c. A copy of the electronic or verbatim transcript of 
the hearing proceedings; and 

d. A copy of all documents and exhibits presented 
at the due process hearing and state level review. 

B. Confidentiality o! information. 

The confidentiality of information shall be as set forth 
in the Management of the Student's Scholastic Record. 

C. Complaint procedure. 

Complaints regarding violations of rights of parents or 
llandieapped children with disab!lities or both shall be 
addressed to the eem~laiat affieef clesigaate<l l>y !l>e SEA 
Superintendent of Public Instruction or designee , with the 
additional requirements as follows: 

1. The complaint must be in writing, signed by the 
organization or individual filing the complaint, and 
contain a statement that an LEA has violated a 
requiremeRt 6f "' le<!erel .,. s!a!e lawtst .,. 
regulatieR(s) tftal ftjlj!ties !<> a program the Individuals 
with Disabilities Education Act (IDEA) or these 
regulations . 

2. The complaint must contain a statement of facts on 
which the complaint is based. In addition, all relevant 
documents shall be forwarded to the eeffiplaiat affieef 
Superintendent of Public Instruction or designee . 

3. Upon receipt of a complaint, the SEA eeffiplaiat 
6ffieer Superintendent of Public Instruction or 

designee shall initiate an investigation to determine 
whether or not the LEA against whom such complaint 
has been filed is in compliance with applicable law 
and regulations. 

4. Within seven administrative days of the receipt of a 
written, signed complaint, the SEA eemplaia! affieef 
Superintendent of Public Instruction or designee shall 
send notification in writing to each complainant and 
LEA against which the violation has been alleged, 
acknowledging receipt of a complaint with copies to 
other appropriate SEA personnel. The notification sent 
to the complainant shall provide the complainant with 
an opportunity to submit additional information, 
either orally or in writing, about the allegations in 
the complaint. The notification sent by the SEA 
complaint officer to the LEA shall include: 

a. A copy of the complaint; 

b. An offer of technical assistance in resolving the 
complaint; and 

c. Request for wffl!eft response to the complaint 
within I 0 administrative days of the <late receipt of 
the letter or notification. 

5. If a reply from the LEA is not filed with the SEA 
eomplaiat affieef Superintendent of Public Instruction 
or designee within 10 administrative days of the 
receipt of the notice, then the SEA eomplaiat affieef 
Superintendent of Public Instruction or designee shall 
send a second notice to the LEA advising that failure 
to respond within seven administrative days of the 
date of such notice will result in !l>e eemplaiat beiftg 
traasmi!ted !a review by the Superintendent of Public 
Instruction for action regarding appropriate sanctions. 

6. The SEA eamplaiat affieef Superintendent of Public 
Instruction or designee shall take action with respect 
to the response as follows: 

a. Review the complaint and reply filed by the LEA 
to determine if further investigation or corrective 
action needs to be taken. If no further investigation 
or action is necessary, then the SEA eam.plaiat 
affieef Superintendent of Public Instruction or 
designee shall notify both parties, in writing, stating 
the grounds for such finding. 

b. Conduct an investigation of the complaint which 
shall include a complete review of all relevant 
documentation preseatefl and may include an 
independent on-site investigation, if necessary. 

c. Consider all facts and issues presented and the 
applicable requirements specified in law, regulations, 
or standards. 

d. Make a determination of compliance or 
noncompliance based upon the facts and applicable 

Virginia Register of Regulations 

2004 



law and notify the parties, in writing, of the findings 
and the bases for such findings. A time limit of 60 
calendar days shall be allowed, after the written 
complaint is received, to carry out the investigation 
and to resolve the complaints. An extension of the 
60 calendar days time limit may occur if 
exceptional circumstances exist with respect to a 
particular complaint. Both parties to the complaint 
will be notified in writing by the SEA eem:f!lBiflt 
e#ieef Superintendent of Public Instruction or 
designee whenever exceptional circumstances exist 
and specify the extended time limit. 

e. Report findings of noncompliance and 
corresponding recommendations to the party 
designated by the Superintendent of Public 
Instruction for review, or where appropriate, 
directly to the Superintendent of Public Instruction 
for further action. 

'1--, +l>e f*H'!y Elesigaatea by the SH~eriateaaeat eJ' 
flttb.He Iastraetiea sfl:aH f'ejffii'i reeemmenflatieas fer 
aetiBft te the SH~eriateaaeat eJ' Puhlle IastrHetiea f6F 
all eemplaiats reeeivea Heffi the SEA eemplaiftt 
6ffieer. 

& +l>e Superiateaaeat eJ' Puhlle Iastruetiea shaH !eire 
l&ffiftl - - fi¥e aamiaistrative <lays ef 
Feeeiviag reeemmenEl:atieas ffflm- fue f}ftFty clesigaateEl 
l>y the SHperiatea<lent eJ' Puhlle Iastruetien "' the SEA 
eemplaiat effieeF flflEl 

7. The Superintendent of Public Instruction or 
designee will notify the parties in writing of Stleft any 
needed corrective actions and the specific steps which 
must be taken by the LEA to bring it into compliance. 
The LEA will be given 15 administrative days from 
the date of notice of noncompliance to respond and 
initiate vell:mtary corrective action. 

9-o 8. Where the LEA develops a plan of action to 
correct the violations, such plan shall include timelines 
to correct violations not to exceed 30 administrative 
days. The plan of action will also include a 
description of all changes contemplated and shall be 
subject to approval of the SEA. 

-!-{)-;- 9. If the LEA does not come into compliance 
within the period of time set forth in the notification, 
then the matter will be referred by the Superintendent 
of Public Instruction to the Board of Education for a 
hearing. 

lt 10. If the Superintendent of Public Instruction, 
after reasonable notice and opportunity for a hearing 
by the Board of Education, finds that the LEA has 
failed to comply with applicable laws and regulations, 
and determines that compliance cannot be secured by 
voluntary means, then he shall issue a decision in 
writing stating that state and federal funds for the 
education of h:aRdieapf)eB children with disabilities 
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shall not be made available to that LEA until there is 
no longer any failure to comply with the applicable 
law or regualtion. 

-H-;- 11. Parties to the complaint procedure shall have 
the right to request the United States Secretary of 
Education to review the final decision al tfte 
Sl:lflEFifl:teadeat ffi PttbHe Instreetien . 

* 3+. § 3.5. Requirements for establishing surrogate parent 
procedures for ffieftl sefteel: fli?isieas LEAs and applicable 
state agencies and institutions. 

A. Role of surrogate parent. 

The surrogate parent requirement in both state and 
federal laws and regulations is intended to ensure 
appropriate decision making in educational matters. The 
surrogate parent is an advocate acting to serve the best 
educational interests of a child who is suspected of being 
having , or is determined to Be have , ftanElieappeEI a 
disabzlity State and federal regulations require that the 
surrogate parent represent the child in all matters relating 
to: 

1. The identification, evaluation, or educational 
placement of the child; or 

2. The provision of a free appropriate public education 
to the child. 

B. Appointment of surrogate parents. 

1. Children (ages two to 21, inclusive) who are 
suspected of being or determined to be haadieappea 
have disabilities whose natural parent(s) or 
guardian(s) have allowed relatives or private 
individuals to act as parents to the child, do not 
require a surrogate parent. 

A surrogate parent shall be appointed for a child, ages 
two to 21, inclusive, who is suspected of Detng having 
or determined to Be haBElieappeEI have a disability 
when: 

a. No parent or person who has been allowed to act 
as a parent by the natural parent(s) or guardian(s) 
can be identified; 

b. The LEA, after reasonable efforts, cannot 
discover the location of a parent; or 

c. bega! €lfS!etly eJ' the ehilEl flflEl all ~areatal rights 
flflEl respeasibilities f6F the eare flflEl €lfS!etly eJ' the 
ehilEl !laVe been terminatea by eoort 6Ftler "' 
peFmaBeBt entn1stmeBt agFeemeat J')H:FSH:aat te 
applieaale law The chtld is a ward of the state . 

2. Each LEA shall establish procedures for identifying 
children in its jurisdiction who are in need of 
surrogate parents according to the definition. 
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3. Each LEA shall establish procedures for assigning a 
surrogate parent to an eligible child. The surrogate 
parent shall be appointed by the LEA superintendent 
or designee. 

a. The appointment having been effected , the LEA 
shall notify in writing: 

(1) The haadieap~ed child with a disability (ages 
two to 21, inclusive), as appropriate to the llaaaiea~ 
d1sability ; 

(2) The surrogate parent-appointee; 

(3) The person charged with responsibility for the 
child; 

( 4) The public agency charged with responsibility 
for the child, when the child is a ward of the state; 

(5) The SEA. 

b. LEAs are required to send parents' copy of 
notice to child's guardian or custodial state agency 
or both . In instances where the LEA has not been 
able to locate the present whereabouts of the 
parent(s), a letter to the parents' last known address 
is evidence of the LEA's good faith effort to effect 
this requirement. 

c. The surrogate parent shall serve during, or for 
the duration of, the school year for which he is 
appointed. 

(l) When it has been determined that the child 
requires a differentiated instructional program as 
delineated in the IEP, the surrogate parent shall be 
appointed to serve for the duration of that current 
document. 

(2) Should a child require the services of a 
surrogate parent ·during the summer months, the 
LEA shall extend the appointment as needed, 
consistent with timelines required by law. 

d. At the conclusion of each school year, 
appointment of surrogate parents shall be renewed 
or not renewed following a review by the LEA. 

4. Each LEA shall establish procedures which include 
conditions and methods for changing or terminating 
the assignment of a surrogate parent before his 
appointment has expired. Established procedures shall 
provide the right to request a hearing to challenge the 
qualifications or termination if the latter occurs prior 
to the end of the term of appointment. The 
assignment of a surrogate parent may be terminated 
only when one or more of the circumstances occur as 
follows: 

a. The child reaches the age of majority (except 

those persons who are of the age of majority but 
who are determined to be legally dependent and 
subject to a guardianship); 

b. The child is found no longer eligible for special 
education services (except when termination of 
special education services is being contested); 

c. Legal guardianship responsible for the child is 
transferred to a person who is able to carry out the 
role of the parent; 

d. A parent, who was previously unknown or 
unavailable, is now known or available; or 

e. The appointed surrogate parent is no longer 
eligible (see "Qualifications for Surrogate Parent). 

C. Identification and recruitment of surrogate parents. 

l. The LEA shall develop and maintain a list of 
individuals within its jurisdiction who are qualified to 
serve as surrogate parents. It may be necessary for 
LEAs to go beyond jurisdictional limits in generating a 
list of potentially qualified surrogate parents. It should 
be noted, however, that geographic proximity is 
essential to the sHrragate t:~areat/ftaa8:ieaf.1ped ehHd 
relationship between the ch1ld with a d1sab1lity and 
the surrogate parent . 

2. Individuals who are not on the LEA list may be 
eligible to serve as surrogate parents, subject to the 
LEA's discretion. In such situations, the needs of the 
individual child and the availability of qualified 
persons who are familiar with the child and who 
would otherwise qualify shall be considerations in the 
LEA's determination of surrogate eligibility. Other 
factors which warrant the LEA's attention are as 
follows: 

a. Consideration of the appointment of a relative to 
serve as surrogate parent; 

b. Consideration of the appointment of a foster 
parent who has the knowledge and skills to 
represent the child adequately; 

c. Consideration of the appointment of a qualified 
person of the same racial, cultural, and linguistic 
background as the child who is suspected of l>eiftg 
having or has been identified as l>eiftg haadiea~~ed 
having a disability ; and 

d. The appropriateness of the child's participation in 
the selection of his surrogate parent. 

D. Qualifications of surrogate parents. 

Each LEA shall ensure that a person appointed a 
surrogate: 
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I. Has no interest that conflicts with the interest of 
the child he represents; 

2. Has knowledge and skills that ensure adequate 
representation of the child. The prospective surrogate 
parent must have completed an SEA approved training 
session prior to representing the child. The LEA shall 
provide training, at least annually, for surrogate 
parents to ensure that they possess knowledge of 
special education and related services for llandieaflflecl 
children with disabilities . as well as knowledge of the 
legal requirements necessary to represent the children 
effectively. 

3. Is not an employee of a public agency which is 
involved in the education or care of the child; 

4. Is an adult and legal citizen of the United States; 
and 

5. Resides in the same general geographic area as the 
child, whenever possible. 

A person who otherwise qualifies to be a surrogate 
parent is not an employee of the agency solely because he 
is paid by the agency to serve as a surrogate parent. 

E. Rights of surrogate parents. 

The surrogate parent, when representing the child's 
educational interest, has the same rights as those accorded 
to parents of children determined or suspected to be 
ilandiea{3fled have disabilities . 

% 3+. § 3.6. Administration and governance. 

A. Plans, applications and reports. 

1. Each LEA is required to prepare and submit to the 
appropriate state authority the following: 

a. To the SEA, by such data as the board may 
specify, acceptable annual special education 
plan/report and funding applications - that : 

(I) Specify plans for providing free appropriate 
education and related services to all ilaatiieaflfled 
children with disabilities for the following year; and 

(2) Report on the extent to which the plan for the 
preceding year has been implemented. 

b. To the SEA. an application for funding under 
Part B of Public Law 94-142, as amended, or Public 
Law 89·313, as amended, containing assurances of 
compliance in accordance with various procedures 
outlined by the SEA. 

2. Each LEA shall include the following provisions and 
assurances in the annual special education plan/report 
and funding applications: 
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a. A free appropriate public education 
available for each fiaadieaflflet:l: child 
disability , ages two to 21, inclusive. 

will be 
with a 

b. All children, ages two to 21, inclusive, residing in 
the LEA who are aaaclieappecl have disabilities and 
need special education and related services are 
identified, located, evaluated, and placed in an 
appropriate educational program. 

c. I!aaclieappecl Children with disabilities and their 
parents or guardians are guaranteed procedural 
safeguards in the process of identification, 
evaluation, or educational placement, or the 
provision of a free appropriate public education. 

d. To the maximum extent appropriate, haaclieappe<l 
children with disabilities will be educated with 
children who are oot Raadieaf)fled nondisabled . 

e. Confidential records of Raadieaf!fle8 children with 
disabilities shall be properly maintained. 

f. Testing and evaluative materials used for the 
purpose of classifying and placing kaaclieappecl 
children with disabilities are selected and 
administered so as not to be racially or culturally 
discriminatory. 

g. An individualized education program will be 
maintained for each h:aaflieaflfle8 child with a 
disability . 

h. A comprehensive system of personnel 
development to include the in-service training of 
general and special education instructional and 
support personnel related to the needs of the 
fiandieai3pe8 children with disabilities is provided. 

i. There will be ongoing parent consultation. 

j. A full educational opportunity goal is provided for 
all llaaEl:ieafJI3efl children with disabilities , from 
birth to age 21, inclusive, including appropriate 
career education, prevocational education, and 
vocational education. 

k. llaaaieappea eail<lrea Children with disabilities 
must be given the right of participating in the 
Literacy Testing Program (LTP). 

~ Eaeh tEA sftall malre !lie j>laR, applieatiea, arul ftll 
fe!ftted aeeemeats a?ai!able !e 1*H'ffils arul !lie geaeFal 
jlllbHe at least 3il ealeadaF flays beffiFe a<lepliea by 
!lie 1aeat S€ft<>sl - "' appFepFiale aulkerities. SHelt 
l't6ftee sftaH Be I3Ublislle8 Bf aanetmeefl tn aeWSI3BfleFs 
arul slfteF metlia arul pFeee<IHFes sftall be established 
!e j>F<Wi<le ia<liviaeals aa s~pertuaity !e respeacl 1e 
tftese aeeumeats. 

+ 3. Each LEA shall also ensure that all required 
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special education plans, applications, reports, and 
program evaluations are fRlbHe iHfBnnatiaH available 
for public inspection . 

B. Personnel development. 

Each LEA shall establish a program and procedures for 
the development and implementation of a comprehensive 
system of personnel development which shall include: 

1. In-service training for all general and special 
education instructional, related services, and support 
personnel; and 

2. Procedures to ensure that all personnel who are 
responsible for the instructional programs or delivery 
of related or support services to Raadieapfled children 
with disabilities are properly certified and endorsed. 

C. Local advisory committee. 

±: There shall be a local advisory committee for special 
education appointed by each local school board to advise 
the school board through the division superintendent. The 
composition of the committee shall include parents of 
children with disabilities. 

2-o Leeal seltoo! tlivisioo ~erseaael sl>ftll sef¥e ealy as 
eeasultaals !e !l!e eammittee. 

ih Pareflts 6f l!an<liea~~ea ehiltlren ftlltl yetlth sl>ftll 
9ef¥e oo tfte lseftl advisary eemmittee. 

+. +he luaetioas 6f !l!e !eeal ad'lisery eemmittee sl>ftll 

be "" f6!lews; 

& A<Mse !l!e - se!tool - af - aee<ls 
ift !l!e edueatiea 6f aaadiea~~ed ehildreR; 

&. Asslsf !l!e !eeal seltoo! tlivisioo ift !l!e fermulatiea 
ftlltl eevele~meat 6f !sag raRge j'l!ftt!s desigRed !e 
jffiWi<le aee<!ed e<laeatieaal services re. haaaieap~e<l 
ehildreR, 

eo Partiei~ate ift !l!e aeve!a~meat 6f priaFities alltl 
strategies re. meetiag !l!e identilie<l aee<1s 6f 
haaaiea~~ed ehildrea; 

do S\fflffiit perieaie repei'ls ftlltl reeemmeR<IatioRs 
Feganllag !l!e eaueatiea 6f llaRdieappe<l ehildrea lt> 
!l!e tlivisioo superiateadeat re. traasmissien !e !l!e -----eo Asslsf !l!e ffieal sel!ool tlivisioo ift iaterpFetiag 
fllat!s !e !l!e eemmuaity re. meeliag !l!e speela! 
aee<1s 6f handicapped el!il!lFea re. edueatienal 
seFviees. 

;;, Puhlle fttltiee sl>ftll be paelistted annually listlHg !l!e 
fiftffte9 sf eommittee members arui- iaeludiRg a 
deseri~tiea 6f ways ift - iatereste<l paffies may 

"*J'Fe5S - views !e !l!e eemmitlee. 

&. Cemmitlee meetings sl>ftll be tteld a! least ~uarterly 
ftlltl sl>ftll be epea !e !l!e ~ 

'!-, Puhlle naliee 6f eaett meeting sl>ftll be - a! 
least !we ¥reel<s jffier !e !l!e t1a1e 6f !l!e meeting. 

& eae meeting sl>ftll be eesigaated speeilieally re. !l!e 
review 6f !l!e ftRftUal speela! odueatiea plaa,'repert 
ftlltl ltffi<ting appliealioas 3G ealeadaF days jffier lt> 
sabmissioa !e !l!e ffieal seltoo! l><lai'th 

D. Regional programs. 

1. Where it becomes necessary for local school 
divisions to develop regional or cooperative programs 
to serve their llaadieapped children with disabilities , 
such regional programs shall be provided in 
accordance with least restrictive environment 
requirements. 

2. Where ffieal seltoo! <li;isioas LEAs elect to 
participate in ~ reimaarsemenls 6f eests estaelishe<l 
UH<lff !l!e rules 6f !l!e Iatenlepartmeatal Committee 
8ft Rate Settiag. +he J6ial Regulations 8ft Rate Setting 
re. Cllil<lrea's Faeilities 6f !l!e Baaffl 6f Edueatiea, !l!e 
Baaffl 6f SeeHH Services alltl !l!e Baaffl 6f Cerreetiaas 
an approved regional program for the provision of 
special education and related services for certain 
llaadieapped children with disabilities , a joint board 
shall be established to manage and control the jointly 
owned or operated program, center or school. 
Establishment of the joint board, and administration of 
the jointly operated program shall be conducted in 
accordance with the Board of Education regulations 
governing such programs. 

3. The annual special education plan/report and 
funding applications of each LEA participating in a 
regional program shall contain a description of its 
program, activities and supervisory involvement as 
prescribed by the SEA. Each joint board may submit 
a composite annual special education plan/report and 
funding applications which is composed of excerpts 
from each of the participating LEAs. 

4. Each joint board shall appoint a qualified director 
who shall be the administrative head of the 
cooperative unit. The director shall be responsible for 
the administration of programs and services which are 
approved by the governing body. 

PART IV. 
FUNDING. 

§ 4.1. Reimbursement to ffieal seltoo! divisiaas LEAs and 
state-operated programs. 

A. State and federal funds administered by the SEA are 
disbursed to ffieal seltoo! aivisieas LEAs and state-operated 
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programs in accordance with the following requirements: 

1. Compliance with regulations of the Board of 
Education including those for accreditation ; 

2. Education programs for ll>e llan<lieappe<l children 
with disabilities shall be operated pursuant to an 
approved annual special education plan/report and 
funding applications; 

3. Special education teachers, speech pathologists, 
school psychologists, visiting teachers, school social 
workers, and supervisors of special education shall 
meet fully the Board of Education certification and 
endorsement requirements for such employment; 

+. 8a5s 8ilf8llmeflls afl<l "'""' !ea<ls - aet -
tfte mmcimum number ef handieafl)3Cd ellil8ren as 
preseribed -By ~ eG:ueatiefl: J3FBgram FCEJ:Hiremeats; 

5o Where \lffi!Sllftl f>f ~ eireumstaaees eJ<ist; 
ll>e !£A ffiaJ awJy 16 ll>e Saperirtteaeent et Plthlie 
Instruetiea !6f a ~ et eeflal6 regalatiens relatiag 
tit certifieatien, endersemeat a-ntl- pregram 
mB<Iilieation. All Sl!el> re~aes!s s1ta11 be 16 wffi\ftg afl<l 
ffie!ltt!e tleeameatalioa et ll>e H:Ml aliemj>t 16 aebieve 
eem]3lianee, sftaH state tfte ratieaale ffiF- FEijHesting Hte 
wai¥er; afl<l s1ta11 Sj>eelfy ll>e eerreeti•te aetiart 16 be 
lalfeft 16 aeftie¥e esmplianee by ll>e eegiaaiag et ll>e 

aeJ<t - year, 

&;- 4. All disbursement is subject to the availability of 
funds. In the event of insufficient state funds, 
disbursement will be prsratea aeeerflingly may be 
prorated pursuant to provisions of the appropriation 
act. 

§ 4.2. State funds. 

A. State funds to assist local school divisions with the 
cost of providing special education and related services for 
hasaieapped children with disabilities are provided 
through the SEA's appropriation as follows: 

1. llaa<lieappetl Children with disabilities enrolled in 
programs operated by a local school board: 

a. Day school programs. In addition to the funds 
received for each pupil from basic aid, teeal sefteel 
divisiens LEAs will receive payment to support the 
state share of the number of special education 
teachers and aides required by the Standards of 
Quality. 

b. Homebound instruction. -beeaf sefl-e.et divisions 
LEAs shall be reimbursed 60% of the hourly 
payment to teachers employed to provide 
homebound instruction to eligible children. Such 
reimbursement shall not exceed 60% of an 
established hourly rate determined annually by the 
department, and shall be in addition to basic aid. 
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c. Transportation. llaaflieappefl Children with 
disabilities , ages two to 21, inclusive, transported on 
approved school buses or on public transit buses to 
public schools or approved private schools pursuant 
to their IEPs are funded in accordance with pupil 
transportation regulations. 

2. IlaaElieappea Children with disabilities enrolled in 
regional special education programs: 

a. Reimbursement is available for 60-9& a portion of 
the tuition costs ftet ffi aeeet1: 6G-% ffl tfte m:aJEiffil:lffl: 

r.ffie estae!isaea lliH'leT ll>e - et tlle 
Intenle~artmental Cemmittee oo Rate Seltiag: +be 
d'8iftt Regulatiaas 8ft Rate Settiag l6f Cail<lrea's 
Facilities et ll>e Boortl et Eflueatian, ll>e Boortl et 
Saeial Services afl<l ll>e Boortl et Cerreetieas !6f 
based on the local composite index computed at 
60%. Rates will be approved following procedures 
established by the Board of Education. Regional 
special education programs operated by a joint 
board, or for LEAs operating a residential program 
accepting eligible haadieapped children with 
disabilities from other local school divisions(s) who 
are have: 

(1) Severely afl<l prefeua<lly llaa<lieappea, A severe 
and profound disability. 

(2) Serioasly ematieaally aisluree<l, A serious 
emotional disturbance. 

(3) Aatistie, Autism. 

( 4) MH!Iiaaa<lieappe<l, Multiple disabilities. 

(5) Beet, Deafness. 

(6) Hftrt! et fieariag, f>f A hearing impairment. 

(7) Deaf blind. Deaf-blindness. 

(8) A traumatic brain injury. 

b. Such reimbursement shall be in lieu of the per 
pupil basic operation cost and other state aid 
otherwise available for each child. Decisions 
regarding the determination of reasonable tuition 
costs and other reasonable charges may be appealed 
under procedures prescribed in the Rules of the 
Interdepartmental Committee on Rate-Setting: The 
Joint Regulations on Rate-Setting for Children's 
Facilities of the Board of Education, the Board of 
Social Services and the Board of Corrections. 

3. llaadieappe<l Children with disabilities enrolled in 
approved private nonsectarian schools for Hte 
liaaflieappecl children with disabilities shall be funded 
under the provisions of the Comprehensive Services 
Act for At Risk Children and Families : 
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& Reimlmrsemeat fuF W%- et ll>e !lH!ieft east, oo! !& 
aeeed W%- et ll>e maximum rete established by 
ll>e Beaftl ei Eaueatioa, is available fuF ~ 
effileatt&H aiHl Felftte<l services fuF eligible 
han6:ieaj3f16d e.kil6:rea atteaetiag fHWffi:e fl6RseetariaR 
sefieols a~~rove<l tlfttler ll>e - et ll>e 
laterdepartmeatal Comffiittee oo Rate Selliag: 'HTe 
Ji>lftt Regulations oo Rate Setting fuF Cllil<lrea's 
Faeililies et ll>e Beaftl et Edueatiaa, ll>e Beaftl et 
Seeial Servi€es aiHl ll>e Beaftl et Carreetioas. 'HTe 
ffiaJ[iffiUffi rete set by ll>e - fuF any facility fftay 
be ap~ealed lit ll>e InterdepartffieRtal Committee oo 
Rate SeWag fuF CllildreR's Facility. 

IT. - ll>e tEA is - lit j>f6Yitle "" 
BJ3flF8)3Fiate eEl:aeaHanal pregram feF a liaa:flieafifi€El 
eiHM; aiHl determiaes !ftat ll>e ap~repriate 
~laeement fuF ll>e e!tikl is ffi aa appre•;ed pffilftte 
aeaseetariaa seftool fuF ll>e haadicapped, ll>e tEA is 
respoasible fuF ll>e east et ll>e plaeemeRt. 

e, WbeR ll>e le€al departmea!s et seeiat services "" 
ll>e Be~artffient et Cerreetians j>la£es a haaaieappe!l 
eltHtl iH an BJ3J3FeveEl Jffi-vate resideRtial B:aaseetariaa 
seftool fuF !be haaaieap~ea fuF reasoos elller !haft 
edueatlanal purposes, ll>e tEA shall be respeasible 
fuF payment et a~~ropriate etlueatioaal eas!s, Stieh 
eests are reimbursable Hera ll>e ~ 

&. 1. Reimbursement for haatliea~pee children with 
disabilities placed in foster care shall be made in 
accordance with procedures established by the SEA. 

e, 2. When a parent unilaterally places a fiaadieap~ea 
child with a disability in an approved private 
nonsectarian school for tfte haaB:ieapf3ed children with 
disabilities , the LEA shall not be responsible for the 
cost of the placement unless a hearing officer, or 
reviewing officer or court determines that such 
placement, rather than the !EP proposed by the LEA, 
is appropriate and no appeal is perfected from that 
decision. 

+. Tmiaiag et ~ e<laeatiea ~erseaael. Traineeshl~ 
ffiUfts are availaele ffi jlCFS6flS woo are iaterested ffi 
werltiag witlt programs I& ll>e eEiaeatiea et 
haadieappe<! ehildrea ffi <jOOlt!y them as ~ 
etiHeatieR i38FSBflRel ift tfte hEAs;- as speeiftl erltteatiaa 
teaehers, speeifrl eEiaeatiaH supeF:isars, l'isilillg 
teaehers, seftool seeilH warlters, seftool psyehalagis!s, "" 
speeeh pathelagis!s. l.p~liean!s fuF Slleh traineeships 
shall be graduates et a reeagnized eallege & 

Haiversity aiHl fRifSt meet eligibility re~uireraea!s set 
by ll>e Beaftl et Etlaeatiaa. 

§ 4.3. Federal funds. 

A. Federal funds are available under Part B of Public 
Law 94·142, as amended, to assist local school divisions 
with the excess cost of providing special education and 
related services for llandieaflf.leEl children with disabilities 

ages two to 21, inclusive. The application for such funds is 
submitted to the SEA according to applicable federal 
requirements. 

B. In order to qualify for Part B funds, a le€al seftool 
Elivist&R LEA must spend as much in state and local funds 
on elementary hamlieB:flfled children with disabilities as on 
elementary fl8H:haadieaf)fled nondisabled children, and as 
much on secondary haH:dieap13ed children with disabilities 
as on secondary neH:liaRElieaflfl€8 nondisabled children. 

C. Part B funds may not be used to supplant state and 
local expenditures for special education and related 
services. 

D. The entitlement of Part B funds for each le€al seftool 
- LEA is based upon the unduplicated number of 
haadieapped children with disabilities certified by the 
division superintendent as receiving special education and 
related services on December 1 of the prior year. 

E. llaRrlieap~ed Children with disabilities transferred 
from state operated programs to ltte&l- sefte6t flivisiaRs 
LEAs may be served with funds applied for in accordance 
with the provisions of Public Law 89-313, as amended. 
However, no child included in the count for Public Law 
94-142, as amended, is eligible to be counted for funding 
under Public Law 89-313, as amended. 

§ 4.4. Funds to assist with the education of handiea~~erl 
children with disabilities residing in state-operated 
facilities are available as follows: 

A. Children in state mental health facilities. 

State funds for special education and related services for 
children in state mental health facilities are appropriated 
to the Department of Education. Local funds for such 
education shall be an amount equal to the required local 
per pupil expenditure for the period during which a local 
school division has a child in residence at a state mental 
health facility. Such amount shall be transferred by the 
Department of Education from the local school division's 
basic aid funds. Federal funds are available under the 
provisions of Public Law 89-313, as amended. 

B. Children in state training centers for the mentally 
retarded. 

State funds for special education and related services for 
children in state training centers for the mentally retarded 
are appropriated to the Department of Mental Health, 
Mental Retardation and Substance Abuse Services. Local 
funds for such education shall be an amount equal to the 
required local per pupil expenditure for the period during 
which a local school division has a child in residence at a 
state mental retardation facility. Such amount shall be 
transferred by the Department of Education from the 
local school division's basic aid :H::tft.6.s . Federal funds are 
available under the provisions of Public Law 89-313, as 
amended. 
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C. Children in shi"Jt t te1 m state medical facilities. 

State funds are provided for special education and 
related services in the special education appropriation. 
Federal funds are available under the provisions of Public 
Law 89-3!3, as amended. 

D. Children in Woodrow Wilson Rehabilitation Center. 

State funds for special education and related services 
are derived from the special education appropriation. 
Federal funds are available under the provisions of Public 
Law 89-313, as amended. 

E. Children in regional juvenile detention homes. 

State funds for special education services are available 
from the special education appropriation. 

F. State~operated diagnostic clinics. 

State funds for the employment of educational 
consultants assigned to child development and other 
specialty clinics operated by the state Heallll Department 
of Health are derived from the special education 
appropriation. 

G. Virginia Department of Correctional Education. 

State funds for the education of children, including 
fiaRfiieaf.lpecl children with disabliities , are appropriated 
to the Virginia Department of Correctional Education for 
the education of all children residing in state operated 
correctional facilities. Federal funds are available under 
the provisions of Public Law 94-142, as amended. 

§ 4.5. Funding, withholding, and recovery of funds. 

A. The SEA shall disburse funds to LEAs for the 
education of ftaaclie&f>f'.l€8 children with disabilities (ages 
two to 21, inclusive) when they provide documentation of 
compliance with state and federal laws and regulations. 

B. Where documentation of compliance is not submitted 
or is inadequate, the Superintendent of Public Instruction 
shall notify the LEA that state and federal funds will not 
be available for reimbursement for special education 
programs and services. 

1. The notification shall include the substance of the 
alleged violation, and the LEA shall be given an 
opportunity to submit a written response; and 

2. The LEA shall have the right to appeal to the 
Board of Education under § 4.6 of this part. 

C. If the Superintendent of Public Instruction, after 
reasonable notice and opportunity for a hearing under § 
4.6 of this part, finds that an LEA has failed to comply 
with the Board of Education regulations and determines 
that compliance cannot be secured by voluntary means, 
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then the superintendent shall issue a decision in writing 
stating that state and federal funds for the education of 
fiaa<liea~~e<l children with disabilities shall not be made 
available to that LEA until it complies with the Board of 
Education regulations. 

D. Where there is evidence that a child has been 
erroneously classified and thereby counted as eligible for 
state and federal special education funds and such 
evidence is challenged by the LEA, the foregoing due 
process procedures shall apply. 

E. Where it is determined that such funds have been 
erroneously claimed, the SEA shall bill the LEA for the 
amount of funds improperly received or withhold an equal 
amount of state or federal funds for the following year. 

§ 4.6. Appeal of administrative decision. 

A. The SEA recommendation to disapprove an LEA 
annual special education plan/report and funding 
applications or to withhold special education funds may be 
appealed by an LEA. 

B. The procedures for the appeal of administrative 
decisions are as follows: 

I. The LEA must request, in writing, a hearing by the 
SEA within 30 administrative working days from the 
receipt of notification from the Superintendent of 
Public Instruction; 

2. Within 10 administrative working days from the 
date of request for a hearing, the Superintendent of 
Public Instruction shall notify the LEA in writing of 
the date, time and location of the hearing; 

3. The hearing shall transpire within 15 administrative 
working days from the date of notification; 

4. The hearing board shall be composed of the 
following persons: 

a. Two persons from the SEA who were not 
participants in the contested decision; these persons 
shall be appointed by the Superintendent of Public 
Instruction; and 

b. Two members of the State Special Education 
Advisory Committee to be appointed by the 
chairman of the committee; 

5. Witnesses and attorneys may be present and testify 
for the SEA or the LEA; 

6. A written or electronic verbatim record shall be 
kept of all proceedings of the hearing; 

7. The hearing board shall review all pertinent 
evidence presented and shall make a written 
recommendation to the Board of Education which will 
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render a decision; and 

8. The decision made by the Board of Education is 
final, unless a party appeals to a state court of 
competent jurisdiction or federal district court. 

PART V. 
ADDITIONAL RESPONSIBILITIES OF STATE 
BOARDS, AGENCIES, AND INSTITUTIONS FOR 

EDUCATION AND TRAINING OF I!MIDICAPPED 
CHILDREN ANB YOUTH WITH DISABILITIES IN 

RESIDENCE OR CUSTODY. 

§ 5.1. Provision of special education to children with 
disabilities in reszdence or custody. 

Each state board, agency, and institution having 
liaRElieap~ea children with disabzlities in residence or 
custody shall provide education pursuant to standards, 
policies and procedures established by the Board of 
Education. The procedures outlined in Part III, 
Responsibilities of beeal 5eftool Di'lisians LEAs and State 
Agencies, of these regulations are applicable to each state 
board, agency and institution having ftaH:El:ieaf)ped children 
arui yettHr with disabilities in residence and custody. 

§ 5.2. Annual plan. 

Each state board, agency, and institution having 
responsibility for providing such education and training 
shall submit annually to the SEA for approval by the 
Board of Education its program plan for the education and 
training for l>aaaieapped children with disabilities in 
residence or custody. This program plan, to be submitted 
by the date and in the manner specified by the Board of 
Education, shall include the provisions and assurances as 
specified in ~ H § 3.6 of these regulations. In addition, 
the program plan shall include the following: 

I. The educational objectives of the state board, 
agency, or institution ;- . 

2. Strategies for achieving the educational objectives, 
including an organized program for staff development 
' ' . 

3. A system of communication between educational 
and other personnel, including treatment and 
residential care staff, to ensure coordination of 
program objective(s) ; . 

4. A system of communication to assure service 
continuity in the transition of the student into and out 
of the educational program of the facility ; . 

5. An assessment plan for determining the extent to 
which the objectives have been achieved including, 
where practicable, follow~up studies of former students 
to assist in annual program evaluation ~ . 

6. A system of communication between the state 

board, agency, or institution and its employees, 
whereby the views of all educational employees may 
be received in an orderly and constructive manner in 
matters of concern to them ; . 

7. A cooperatively developed procedure for the 
evaluation of educational personnel ;- . 

8. The grievance procedures regarding educational 
personnel as prescribed by the state or the 
appropriate local agency or board ; . 

9. A comprehensive system of personnel development 
to include the in-service training of general and 
special education instructional and support personnel 
related to the educational needs of children aftfl yt;lftlt 
in residence is provided ;- . 

10. At least 5-1/2 hours of education/training per 
school day or 27-1/2 per school week is available for 
each student to implement his IEP. 

11. A waiver statement is on file for each student 
whose medical or physical condition requires 
modification of the school schedule. This waiver 
statement shall document the physical or mental 
condition of the individual student which requires 
significant modification of this schedule, and there 
shall be on file statements of concurrence by the 
principal, supervisor or educational director and other 
personnel as follows: 

a. Meftlftl - lHI<l meft!al relan!atias Department 
of Mental Health, Mental Retardation and 
Substance Abuse facilities - attending physician; 

b. Department of Correctional Education - treatment 
team; 

c. School for the deaf and the blind - physician, 
staffing committee and principal; 

d. Woodrow Wilson Rehabilitation Center - center 
counselor upon recommendation of the staffing 
committee; 

e. State medical facilities - attending physician(s); 

f. Juvenile detention homes 
superintendent or designee. 

detention 

12. Each state school for the deaf and blind shall 
provide a planned dormitory and a student-life 
program for each age group of children, including 
social and daily living skills, recreation, and cultural 
activities. 

§ 5.3. Staff and facility. 

A. Each state board, agency or institution shall assign 
personnel to the educational program as follows: 
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1. Administrative, supervisory, instructional, support 
and ancillary personnel holding valid professional 
licenses, certificates and endorsements as appropriate 
in the area of assignment (national standards may 
apply in the absence of state licensure or certification 
requirements). 

2. Additional education personnel to provide required 
related services as delineated in the IEP. 

3. Teacher aids must be high school graduates or 
equivalent. 

B. Each state board, agency or institution shall staff the 
educational program as follows: 

1. A principal, supervisor, education director or lead 
teacher for the educational program provided at each 
school , and institution afl4 except for juvenile 
detention OOffie homes which must have a principal . 

2. Instructional personnel sufficient to maintain 
pupiHeacher ratios not to exceed the following: 

a. Serieusly emetieaally disturbed Serious emotional 
disturbance · one teacher for every eight children 
or one teacher and one aide for every 10 children; 

b. Haffl ef heariag/ B.eaf Hearing 
impairment/deafness one teacher for every seven 
children with one aide for every three classroom 
teachers; 

c. Meatally retareleEl. Mental retardation · one 
teacher and one aide for every 10 children; 

d. Severely aDd ~rafeHaaly llaadiea~~e<l Severe and 
profound disability · one teacher and one aide for 
every six children or one teacher and two aides for 
every 10 children; 

e. Vistially imf!aireEl Visual impairment - one 
teacher for every seven children with one aide for 
every three classroom teachers; 

f. Other health im}3aired impairment · one teacher 
for every eight children or one teacher and one 
aide for every 10 children; 

g. OrtfieJ1etlieally imJ1aireB. Orthopedic impairment · 
one teacher for every eight children or one teacher 
and one aide for every 10 children; 

h. Specific learning disableEl disability · one teacher 
for every eight children or one teacher and one 
aide for every 10 children; 

i. Multiaaadiea~~ea(deaf a lind Multiple 
disabilities/deaf-blindness · one teacher and one aide 
for every six students or one teacher and two aides 
for every I 0 students; 
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j. Department of Correctional Education - no greater 
than an average of one teacher and one aide for 
every 10 children; 

k. Woodrow Wilson Rehabilitation Center no 
greater than an average of one teacher for every 10 
children; 

1. other administrative supervisory, instructional, 
support and ancillary personnel at each state school 
for the deaf and blind at least in the ratio required 
by Board of Education accreditation standards; 

m. Juvenile detention homes - a student/teacher 
ratio shall be based on the bed capacity of the 
detention home: one teacher per 12 beds. Where 
unusual or extenuating circumstances exist, the 
agency may apply to the Superintendent of Public 
Instruction for an exception to the ratio 
requirements. Such requests shall be supported by 
sufficient justification. 

C. Each facility shaH have available adequate and 
appropriate classroom space, library, and instructional 
materials and supplies to meet the educational needs of 
the children. 

f &+ Evaluation. 

Ee:eft state -l:ffiaftt;- ageftey; eT iRStittltiBH sftaH eflS-l:lf'e frfl

ElflfHifll- evalHatiea ef tfte eElueatieaal J3regram ffi Eletermiae 
!fie C*leftl le wftleft !fie ebjeeti·,es IHwe beeft aeaieved aDd 
ta me:ke reeemmeadatieas ffif. J1regram meEiifieatieR ef 

- jllano 

PART VI. 
COMPLIANCE WITH § 504 OF THE 

REHABILITATION ACT OF 1973, AS AMENDED. 

§ 6.1. For those public elementary or secondary education 
programs operated by the Virginia Department of 
Education, the department shall: 

1. Develop an individualized education program for 
each person who is handicapped as defined by the 
Rehabilitation Act of 1973 and its amendments; and 

2. Utilize the system of procedural safeguards 
specified in these regulations to resolve disputes 
regarding the identification, evaluation or educational 
placement of persons who are handicapped as defined 
by the Rehabilitation Act of 1973 and its amendments. 

§ 6.2. Local education agencies, as defined by these 
regulations, other than the Virginia Department of 
Education, may utilize the system ef J1reee8:ural safegttarEls 
due process hearing system specified in these regulations 
to resolve disputes regarding the identification, evaluation 
or educational placement of persons who are handicapped 
as defined by the Rehabilitation Act of 1973 and its 
amendments. 
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VIRGINIA HEALTH SERVICES COST REVIEW COUNCIL 

Title Qf Regulation: VR 370-01-001. Rules and Regulations 
of the Virginia Health Services Cost Review Council. 

Statutory Authority: §§ 9-161.1 and 9-164 of the Code of 
Virginia. 

Public Hearing Date: May 25, 1993 - Noon 
Written comments may be submitted until May 25, 
1993. 

(See Calendar of Events section 
for additional information) 

Summary: 

Section 9-161.1 of the Code of Virginia requires that 
the Virginia Health Services Cost Review Council 
establish a new methodology for the review and 
measurement of efficiency and productivity of health 
care institutions. The methodology provides for, but is 
not limited to, comparison of the health care 
institution's performance to national and regional 
data. The amendments conform this regulation to the 
requirements of the new methodology. 

VR 370-01-001. Rules and Regulations of the Virginia 
Health Services Cost Review Council. 

PART I. 
DEFINITIONS. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning: 

"Adjusted patient days" means inpatient days divided by 
the percentage of inpatient revenues to total patient 
revenues. 

"Aggregate cost" mea:ns the total financial requirements 
of an institution which shall be equal to the sum of: 

1. The institution's reaseaaBle current operating costs, 
including reaseaable expenses for operating and 
maintenance of approved services and facilities, 
reaseaable direct and indirect expenses for patient 
care services, working capital needs and taxes, if any; 

2. Financial requirements for allowable capital 
purposes, including price level depreciation for 
depreciable assets and reasenable accumulation of 
funds for approved capital projects; 

3. For investor-owned institutions, after tax return on 
equity at the percentage equal to two times the 
average of the rates of interest on special issues of 
public debt obligations issued to the Federal Hospital 
Insurance Trust Fund for the months in a provider's 
reporting period, but not less, after taxes, than the 

rate or weighted average of rates of interest borne by 
the individual institution's outstanding capital 
indebtedness. The base to which the rate of return 
determined shall be applied is the total net assets, 
adjusted by paragraph 2 of this section, without 
deduction of outstanding capital indebtedness of the 
individual institution for assets required in providing 
institutional health care services; 

4. For investor-owned institutions organized as 
proprietorships, partnerships, or S-corporations an 
imputed income tax, for fiscal years ending July 1, 
1989, or later, at a combined federal and state income 
tax rate equal to the maximum tax rates for federal 
and state income taxes. The combined rate for 1989 is 
equal to 34% for individuals and 40% for 
corporations. Such tax computation shall be exclusive 
of net operating loss carry forwards prior to July 1, 
1989. Operating losses incurred after July I, 1989, may 
be carried forward no more than five years but may 
not be carried back prior years. The schedule of 
imputed income taxes shall be reported as a note to 
the financial statements or as a supplemental schedule 
of the certified audited financial statements submitted 
to the Virginia Health Services Cost Review Council by 
the institution. 

"Cert1jied nursing facility" means any skilled nursing 
facility, skilled care facility, intermediate care facility, 
nursing or nursing care facility, or nursing home, whether 
freestanding or a portion of a freestanding medical care 
facility, that is certified as a Medicare or Medicaid 
provider, or both, pursuant to § 32.1-137. 

"Council" means the Virginia Health Services Cost 
Review Council. 

"Consumer" means any person (i) whose occupation is 
other than the administration of health activities or the 
provision of health services (ii) who has no fiduciary 
obligation to a health care institution or other health 
agency or to any organization, public or private, whose 
principal activity is an adjunct to the provision of health 
services, or (iii) who has no material financial interest in 
the rendering of health services. 

"Health care institution" means (i) a general hospital, 
ordinary hospital, or outpatient surgical hospital, nursing 
home or certified nursing facility licensed or certified 
pursuant to Article I (§ 32.1-123 et seq.) of Chapter 5 of 
Title 32.1, (ii) a mental or psychiatric hospital licensed 
pursuant to Chapter 8 (§ 37.1-179 et seq.) of Title 37.1 and 
(iii) a hospital operated by the University of Virginia or 
Virginia Commonwealth University. In no event shall such 
term be construed to include any physician's office, 
nursing care facility of a religious body which depends 
upon prayer alone for healing, independent laboratory or 
outpatient clinic. 

"Hospital" means any facility licensed pursuant to §§ 
32.1-123, et seq. or 37.1-179 et seq. of the Code of Virginia. 
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"Late charge" means a fee that is assessed a health 
care institution that files its budget, annual report, or 
charge schedule with the council past the due date. 

"Nursing home" means any facility or any identifiable 
component of any facility licensed pursuant to Article I (§ 
32.1-123 et seq.) of Chapter 5 of Title 32.1, in which the 
primary function is the provision, on a continuing basis, of 
nursing services and health-related services for the 
treatment and inpatient care of two or more nonrelated 
individuals, including facilities known by varying 
nomenclature or designation such as convalescent homes, 
skilled nursing facilities or skilled care facilities, 
intermediate care facilities, extended care facilities and 
nursing or nursing care facilities. 

"Vel+~:l'lfflFJ' e&!ft Fe+'ie-w ergamitttian" means a RBRfJFBfit 

asseeiatiea er etftef RBRfJFefit entity w-ffieft ftas as its 
ftmetiea t:fte review &f- -llet::tHft eare iastillitiaas' eests ftfHi 
ehaFges ffilt - <lees RBI ~ reimbHrsemeat ffi any 
fteaH:It eare institutiea er flBFtieiflate ffi tlte aB:ministratiea 
sf any review J'fflf"'SS nndeF Cl>a~ter 4 sf +itle 32± sf ll>e
Getle ef Virginia. 

"Patient day" means a unit of measure denoting lodging 
facilities provided and services rendered to one inpatient, 
between census~taking-hour on two successive days. The 
day of admission but not the day of discharge or death is 
counted a patient day. If both admission and discharge or 
death occur on the same day, the day is considered a day 
of admission and counts as one patient day. For purposes 
of filing fees to the council, newborn patient days would 
be added. For a medical facility, such as an ambulatory 
surgery center, which does not provide inpatient services, 
each patient undergoing surgery during any one 24-hour 
period will be the equivalent to one patient day. 

PART II. 
GENERAL INFORMATION. 

§ 2.1. Authority for regulations. 

The Virginia Health Services Cost Review Council, 
created by §§ 9-156 through 9-166 of the Code of Virginia, 
is required to collect, analyze and make public certain 
financial data and findings relating to hospitals which 
operate within the Commonwealth of Virginia. Section 
9-164 of the Code of Virginia directs the council from time 
to time to make such rules and regulations as may be 
necessary to carry out its responsibilities as prescribed in 
the Code of Virginia. 

§ 2.2. Purpose of rules and regulations. 

The council has promulgated these rules and regulations 
to set forth an orderly administrative process by Which the 
council may govern its own affairs and require compliance 
with the provisions of §§ 9-156 through 9-166 of the Code 
of Virginia. 

§ 2.3. Administration of rules and regulations. 
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These rules and regulations are administered by the 
Virginia Health Services Cost Review CounciL 

S 2.4. Application of rules and regulations. 

These rules and regulations have general applicability 
throughout the Commonwealth. The requirements of the 
Virginia Administrative Process Act, codified as § 9-6.14:1, 
et seq. of the Code of Virginia applied to their 
promulgation. 

§ 2.5. Effective date of rules and regulations. 

These rules and regulations or any subsequent 
amendment, modification, or deletion in connection with 
these rules and regulations shall become effective 30 days 
after the final regulation is published in The Virginia 
Register. 

§ 2.6. Powers and procedures of regulations not exclusive. 

The council reserves the right to authorize any 
procedure for the enforcement of these regulations that is 
not inconsistent with the provision set forth herein and the 
provisions of § 9-156 et seq. of the Code of Virginia. 

PART III. 
COUNCIL PURPOSE AND ORGANIZATION. 

§ 3.1. Statement of mission. 

"H1e eel±1l€il is eharged wlth the respeasil3ility !9 
premete the eeeaemie deli•tery sf IHgh <tUfliHy ftft<! 
effeetive iastitutieHal ftee.H:ft eare serr:iees te tlte ~ ef 
tlte CemmenwealtR afl-8:: ts ereate as assuraH:ee -tftat the 
ehaFges are reaseaal3ly related t& eests, 

+he eoo-neH- reeegai:ees Hlat- hea-l-th- eare iastitutieaal eests 
are sf ¥ilal eeaeem ffi the peej>le sf the Cemmeawealtl> 
aftd tftat it is esseatial fer ftH: effeetive east meaiteriag 
~regram t& l3e established - will assist l>ealtft eare 
iastittJ.tieas ffi eeH:trelling theH= eests wftH.e assuring -tlleiF 
fiaaaeial vial3ili!y. 1ft ~HFSHaaee sf !his j>8Hey; It is the 
eeuaeil's ~tl:FflSSe te ~ f.eF- HHiferm measures 6ft a 
statewide basis t& assist ift meaiteriag the eests sf health 
eare iastitutiea's wi-tftettt saerifiee ef ~ ef -llet::tHft €:fH=e

serviees a:ftft te ana-lyre fue same te determine if eh:arges 
aftd eests are reaseRable. 

The council has adopted a mission statement that it 
will promote cost containment within Virginia's health 
care institutions by collecting, analyzing, and 
disseminating information to the public. 

§ 3.2. Council chairman. 

The council shall annually elect one of its consumer 
members to serve as chairman. The chairman shall 
preside at all meetings of the council and shall be 
responsible for convening the council. 
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§ 3.3. Vice-chairman. 

The council shall annually elect from its membership a 
vice~chairman who shall assume the duties of the 
chairman in his absence or temporary inability to serve. 

§ 3.4. Expense reimbursement. 

Members of the council shall be entitled to be 
reimbursed in accordance with state regulations for 
necessary and proper expenses incurred in the 
performance of their duties on behalf of the council. 

§ 3.5. Additional powers and duties. 

The council shall exercise such additional powers and 
duties as may be specified in the Code of Virginia. 

PAR'f p,1, 

VOLUNTARY ffiS'f REVIEW ORGANIZATIONS. 

Afty aFgani•atiaa desiFiag a~~raval as a '.'61Hatary fffie 
Pe¥iew argani•a!iea fftftY ftJ'l'ly I& a~~P6'<al by using !lie 
lallawing ~ee<~~±re; 

f.o Oj>eft a~plieatiea j3efia<h A veiHataFy east Pe¥iew 
BFgaai•atiea fftftY ftJ'l'ly I& desigaatiaa as RR approved 
veiHntaFy east Pe¥iew aFganizatien te fie grRRteti Slfel> 
ffilties as are preserieed in 1f ~ eJ' !lie GeOO eJ' 
Vir-giRiB. 

~ Cantea!s eJ' a~plieatiaa. Aft ap~lieatien I& ap~reval 
shftll inelade: 

.r. Deeumentatien su!lieieat te sk6w !!>at !lie 
applieant eemplies - !lie requirements te fie a 
velt:tH:tary east- Fe¥iew orgasiz;atias, iaelH€l.iag 
evideaee eJ' tis naaprefit slates, Full fiaaaeial 
reperts I& !lie RRe year ~reeediag tis ap~lieatiaa 
must nlsa fie ferwar<led. H oo !iaaaeial reperts are 
R'.'ailaale, a statemeat eJ' !lie ~rajeete<l east eJ' !lie 
a~plieaat's e~eratiea - sa~perting <inta must fie 
!er·o arcled; 

l'r. H aey sf the orgaAizatien's flireeteFS ar e#ieePs 
IHwe ar W6Hid IHwe a ~etential eaallicl eJ' iaterests 
affecting !lie tlevelapment eJ' "" el!eetive east 
menitariag program I& !lie eeuaeil; stalemea!s must 
fie submitted - !lie ap~lieatiaa te !uliy detetl !lie 
- eJ' !lie 6tlier eeaflieliag iaterest; 

eo A <letailed stetemeat eJ' !lie type eJ' reperts and 
atlministmtive proeeaares ~ra~asea I& use by !lie 
applieant; 

<h A statemeat eJ' !lie aameer eJ' em~leyees eJ' !lie 
applieant inelading tleteils eJ' t6etF elassifieatien; and 

e: Aey af.iElitieH:al statemeH:ts er iafannatiaa wll-ieJt. is 

aeeessary te eHSH-Fe t:ftat the f)FSfJesefl repartiag ftfl-ft 
Pe¥iew ~reeedares eJ' !lie a~plieant are salis!aetary 
te !lie eeuaeil; 

f 4± Re¥iew eJ' a~~lieatian. 

A; DesigaatiaH:. 

WitlHft 45 ealeadar days 6f tile reeetpt at 8ft BflJ3lieaties 
fef el:esigsatiea as a valuatary east review arganizmtiaa, the
eeuaeil shftll ¥.lsife tis deeisiea eJ' apj}f6'o'HI ar <lisap~raval. 
A~preval by !lie eeuaeil shftll tel<e e!!eet imffiediately. 

&. Disappra'.'al. 

T6e eeuaeil fftftY Elisap~reve RRy ap~lieatiea I& !lie 
reasaa !!>at !lie applieaat 6es ffilled te eampJy -
applieatiaa re<juiremeats, ar !!>at !lie applieaat fails te 
meet the defiaitiaa ef a east review- ergaaizatias, er iftHs 
te meet !lie speei!ieatiaas etind in paragraph A n6eve 
eeneeraiag a~plieatiea eeatea!s ar !!>at !lie east and fjURtity 
eJ' !lie iaslitutiaaal re~ertiag system pre~asetl by !lie 
a~plieant are ansatisfaetary. 

&. Reapplieatiea. 

Aft ergani<atiaa wllase appliealien 6es 6eaa disap~reved 
by !lie eeuaeH fftftY suBmtt a aew ar ameaaeel ap~lieatiea 
te !lie eeuaeH wltl!ia l5 ealeadar days alter disappraval eJ' 
!lie initial applieatiea. Aft argaaizatiaa fftftY aaly reapj!ly 
fef apflreval oo ooe- eeeasiaa tH:lriflg af1Y eesseeetiYe 
12 mentll j3efia<h 

f +.&. Aam!nl Pe¥iew eJ' a~~lieaat. 

-k By Marell ;H- eJ' eaell yefli'; ""Y appreved '.'aluatery 
east Pe¥iew ergaai<atiaa I& !lie ealeadar year t6ea in 
~regress - d<lstres te eaatiaue tis <lesigaatiaa shftll 
sui>ffltt "" llRftliHl Pe¥iew statemeat eJ' tis reperliag and 
review J3FB€ffh:lFeS. 

&. T6e llRftliHl Pe¥iew statemeat shftll iaelude: 

1-, Attestalian by !lie a~plieaat !!>at oo ameaelments ar 
madi!ieatiaas eJ' ~raetiee eaatrary te !lie intiinlly 
ap~reved applieatiea IHwe aeeurFeEI; ar 

:?, Details eJ' RRy amea<lfflea!s ar ma<lifieatieas te !lie 
intiinlly a~preveEI a~~lieatiaa, - shftll iaeiOOe 
jHstifieatiaRs fef. these ametH:lments tW maelifieatiaas. 

&. T6e - fftftY re<jUlre aa<litiaaal ia!ermatiea -
!lie ap~lieaat supparliag !!>at !lie a~~lieaat's reperts and 
f)raeedHres are satisfaetary ta the eetmeil. 

t 4+. Reveealian eJ' appra'lal. 

T6e oou-nci1 fftftY revelre tis approval aJ' ""Y east Pe¥iew 
ergaH:izatieH:'s Bflf)Feval wfteft the revtew flFeeedH:res 6f that 
argaHizatiaH are ae inngar satis!aetary te !lie eeuaeil ar 
I& !lie reaseft !!>at !lie '.'eluatary east Pe¥iew ergaaizatian 

Virginia Register of Regulations 

2016 



effilld be disapproved llft<!eF % +a B ef tftese regHlatieas. 

% 4+. Cealiaeatiality. 

A veltmtary f!eSt re¥iew ergaai:catieH: Bf.lflFBveEl as stteh 
ey !be """"'* shall maiRtaiR !be !e!al eeafi<len!iality ef aiJ. 
IillRgs HlRde witlt it re~Hirea ey tftese regalatieRs er ~aw-e 
'The eeRteRts ef lillRgs er Fej>er!s sHmmaries and 
reeemmeaElatieas generated Hi eeH:SCEJ:HCaee 6f- tlte 
eeHReil's regHlatiens ffi-fl'Y be B:issemiH:atea ooly te members 
ef !be e<maet1-; !be eeHReil"s steff and !be iRdividHal lteRI!ft. 
£are iRstitHtiea wiHelt 1>as HlRde !be liliags er wiHelt is !be 
si±bjee! ef a partieHlar ~ 

PAR'f'l-c 
CONTRACT WHH VOLUNTARY C0S'f REVIEW 

ORGANIZATION. 

~ ~ Parpese. 

H is the intentien ef the eetHl€H- te e:Jrereise the 
BHtllerity and eiree!ive ef f lJ-M3 ef !be Cade ef Virginia 
wltereby !be """"'* is re~aired !e eeatraet wi!lt aay 
veluatary eest review ergaai:catieH: ief: services necessary 
!e earry ett! !be eeHaeil's ae!i;•ities where litis will 
pramete eeeaemy and ellieieaey, fl'fflM dHpliea!iea ef 
e!ler!, and fAft!re l>as! liSe ef available elfpertise. 

~ a± Eligibility. 

lft erder ffir a veiHatary east re¥lew ergaaiza!iea !e be 
eligible te eeatraet witlt !be ef>1fRetl, it shall IHwe rae! all 
e!ber re~Hiremeats ef * 4d and +..> ef !bese regHlatieas 
rela!iag !e velHatary east re¥lew ergaai>a!iea and IHwe 
6eeft Bf.lfH'evefl as stteh oo ergaRizatieR. 

% 3*- Ceateats ef eeatrae!. 

'The Wfi!!ea agreemeat be!weea !be """"'* and aay 
vehintary eest review erganizatien shaH- e€tfttfttft stteft 
flFBVisieRs wffieft are Het iaeensisteat willt t1tese regulatieas 
er taw as may be agraed te ey !be j>Bf!ie& Aay SH€It 
eeatraet shall be ffir a j>ff!etl ft6! !e "*"""<! fl¥e ~ 

PART VI IV. 
FILING REQUIREMENTS AND FEE STRUCTURE. 

* ~ § 4.1. Each individual health care institution shall 
file an annual report of revenues, expenses, other income, 
other outlays, assets and liabilities, units of service, and 
related statistics as prescribed in § 9-158 of the Code of 
Virginia on forms provided by the council together with 
tile certified audited financial statements (or equivalents) 
as prescribed in § 9-159 of the Code of Virginia. The 
annual report and the certified audited financial statement 
shall be received by the council no later than 120 days 
after the end of the respective applicable health care 
institution's fiscal year. Elfteasiells ef filillg times ffir !be 
""""'* reper! er !be eer!i!iee ffil<lited !iaafteial statement 
may be gfflftteft f.ef. extemJ:atiBg eire1:1mstanees Uj}OO a 
beai!It £are ins!i!Htiea's Wfi!!ea appliea!iea ffir a 3\Miay 
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elfteasiea. 5t!elt re<jl±eS! ffir eJ<!eas!ea sltaiJ. be !iled "" 

- - Hi} tleys - !be eft<! '* a - €are ias!itu!ien's !iseal year. The requirement for the filing of 
an annual report and a certified audited financial 
statement may be waived if a health care institution can 
show that an extenuating circumstance exists. Examples of 
an extenuating circumstance include, but are not limited 
to, involvement by the institution in a bankruptcy 
proceeding, closure of the institution, or the institution is a 
new facility that has recently opened. 

Each health care institution with licensed nursing home 
beds or certified nursing facility beds shall exclude all 
revenues, expenses, other income, other outlays, assets and 
liabilities, units of service and related statistics directly 
associated with a hospital, continuing care retirement 
community, or with home for adult beds in the annual 
report filed with the council. For those health care 
institutions that participate in either the Medicare or 
Medicaid program, the cost allocation methodology 
required by the Virginia Department of Medical Assistance 
Services and Medicare for cost reports submitted to it 
shall be utilized for filings submitted to the council. Any 
health care institution that does not participate in the 
Medicare or Medicaid program may develop and utilize an 
alternative methodology to determine the nursing home 
portion of its costs if it chooses not to utilize the cost 
allocation methodology used by the Department of Medical 
Assistance Services and Medicare. That methodology shall 
then be approved by the council and the health care 
institution must continue to utilize that methodology for all 
subsequent filings unless a subsequent change is approved 
by the council. 

~ ~ § 4.2. Each individual health care institution shall 
file annually a projection (budget) of annual revenues and 
expenditures as prescribed in ~ fH.tH. B § 9-160 B of the 
Code of Virginia on forms provided by the counciL The 
institution's projection (budget) shall be received by the 
council no later than 61J 30 days before the beginning of 
its respective applicable fiscal year. An institution's budget 
for a given fiscal year will not be accepted fef: re¥iew 
unless the institution has already filed its annual report 
and certified audited financial statement for the previous 
fiscal year. This regulation shall be applicable to nursing 
homes or certified nursing facilities for each fiscal year 
starting on or after June 30, 1990. Each health care 
institution with licensed nursing home beds or certified 
nursing facility beds shall exclude all revenues, expenses, 
other income, other outlays, assets and liabilities, units of 
service and related statistics directly associated with a 
hospital, continuing care retirement community, or with 
home for adult beds in the budget filed with the council. 
For those health care institutions that participate in either 
the Medicare or Medicaid program, the cost allocation 
methodology required by the Virginia Department of 
Medical Assistance Services and Medicare for cost reports 
submitted to it shall be utilized for filings submitted to the 
council. Any health care institution that does not 
participate in the Medicare or Medicaid program may 
develop and utilize an alternative methodology to 
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determine the nursing home portion of its costs if it 
chooses not to utilize the cost allocation methodology used 
by the Department of Medical Assistance Services and 
Medicare. That methodology shall then be approved by the 
council and the health care institution must continue to 
utilize that methodology for all subsequent filings unless a 
subsequent change is approved by the council. 

* 6+. § 4.3. Each health care institution shall file annually 
a schedule of charges to be in effect on the first day of 
such fiscal year, as prescribed in % 9-l-6± B § 9-159 A 4 of 
the Code of Virginia. The institution's schedule of charges 
shall be received by the council within 10 days after the 
beginning of its respective applicable fiscal year er wi-tfti..H: 
M a..ys 6f Beffig netifled by !fte e<l\lft€H 6f lis ap~reval 6f 
the eliaFges, ·.vRiek:eveF ts lfl.teT . 

Any subsequent amendment or modification to the 
annually filed schedule of charges shall be filed at least 
W 30 days in advance of its effective date , together willl 
su~~artiag <lata justilyiag the need fer the aHSea<lmeat . 
An institution's proposed amendment or modification to its 
annually filed schedule of charges shall not be accepted 
ktf. re¥tew unless the institution has complied with all 
prior filing requirements contained in §§ it± IHM! ~ 4.1 
and 4.2 for previous fiscal years. Changes in charges 
which will have a minimal impact on revenues are 
exempt from this requirement. Any change in an 
institution's charges or cumulative changes in charges that 
will increase or decrease eaHH:eil af>f.lFSvea budgeted gross 
patient services revenue by less than 1.0% of annual 
revenue for the remaining portion of the budgeted fiscal 
year are considered minimal and need not be reported. 
All other changes must be reported. 

~ ~ § 4.3:1. Each health care institution shall file 
annually a survey of rates charged. For hospitals, the 
survey shall consist of up to 30 select charges, including 
semi·private and private room rates. The survey shall also 
consist of charges of the most frequently occurring 
diagnoses or procedures for inpatient and outpatient 
treatment. The charges· shall be calculated by taking an 
average for one month of all patient bills where the 
requested CPT or ICD-9 code numbers are indicated as 
the principal diagnosis or procedure. This information shall 
be received by the council from each hospital no later 
than April 30 of each year. 

The annual charge survey for nursing homes shall 
include up to 30 select charges, including semi-private and 
private room rates. The select charges shall reflect the 
rates in effect as of the first day of a sample month to be 
chosen by the council. This information shall be provided 
to the council no later than March 31 of each year. 

% ~ § 4.3:2. Each hospital or any corporation that 
controls a hospital shall respond to a survey conducted by 
the council to determine the extent of commercial 
diversification by such hospitals in the Commonwealth. The 
survey shall be in a form and manner prescribed by the 
council and shall request the information specified in 

subdivision a, f, g, h and i below on each hospital or such 
corporation and, with respect to any tax·exempt hospital or 
controlling corporation thereof, the information specified in 
subdivision a through i below for each affiliate of such 
hospital or corporation, if any: 

a. The name and principal activity; 

b. The date of the affiliation; 

c. The nature of the affiliation; 

d. The method by which each affiliate was acquired 
or created; 

e. The tax status of each affiliate and, if tax-exempt, 
its Internal Revenue tax exemption code number; 

f. The total assets; 

g. The total revenues; 

h. The net profit after taxes, or if not-for-profit, its 
excess revenues; and 

i. The net quality, or if not-for-profit, its fund 
balance. 

~ ~ § 4.3:3. The information specified in ~ ~ § 
4.3:2. shall relate to any legal controls that exist as of the 
Is! of July of each calendar year in which the survey is 
required to be submitted. 

% 6.3+. § 4.3:4. Each hospital or any corporation that 
controls a hospital and that is required to respond to the 
survey specified in f ~ § 4.3:2. shall complete and 
return the survey to the council by the 31st day of August 
of each calendar year or 120 days after the hospital's 
fiscal year end, whichever is later, in which the survey is 
required to be submitted. 

% ~ § 4.3:5. Each hospital that reports to the council 
or any corporation which controls a hospital that reports 
to the council shall submit an audited consolidated 
financial statement to the council which includes a balance 
sheet detailing its total assets, liabilities and net worth and 
a statement of income and expenses and includes 
information on all such corporation's affiliates. 

~ 6+. § 4.4. All filings prescribed in % !l+, ~ ~ IHM! % 
~ §§ 4.1, 4.2 and 4.3:2 of these regulations will be 
made to the council fer lis traasmittal te fiftY a~preved 
veh.i:RffiFy east re¥iew BFgaa.izatieR deseFii:leEI ffi Pafl !¥ ef 
these FegH:latiBRS . 

% 6+. § 4.5. A filing fee based on an adjusted patient days 
rate shall be set by the council, based on the needs to 
meet annual council expenses. The fee shall be established 
and reviewed at least annually and reviewed for its 
sufficiency at least annually by the council. All fees shall 
be paid directly to the council. The filing fee shall be no 
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more than 11 cents per adjusted patient day for each 
health care institution filing. Prior to the beginning of 
each new fiscal year, the council shall determine a filing 
fee for hospitals and a filing fee for nursing homes based 
upon the council's proportionate costs of operation for 
review of hospital and nursing home filings in the current 
fiscal year, as well as the anticipated costs for such 
review in the upcoming year. 

'i ~ § 4.6. Fifty percent of the filing fee shall be paid to 
the council at the same time that the health care 
institution files its budget under the provisions of 'i ~ § 
4.2 of these regulations. The balance of the filing fee shall 
be paid to the council at the same time the health care 
institution files its annual report under the provisions of -§-
6+ § 4.1 of these regulations. Wl>eft t1>e eet>fl€H grants !l>e 
ltealfft eare institl:ltiefl frft e3rteasiea, tfte balaftee ef- the 
ffilfig fee shall be J'ftltl It> !he eet>fl€H ne latef !!taft Hll 
<lays afteF t1>e eftfl e! !he respective a~plicasle - eare 
iasti!Htiea's fiseal year. ±lliffiig !l>e year e! .Hily i-; l-9&), 
threugll Arne 30, WOO; eaelt ftttfSffig heme eftfl eertilie<l 
ftttfSffig ia€ilily shall l*'Y a fee e! + eents J>ef a<ljuste<l 
j}fl!leftt dey - it files its - rep6fl irl effier I& 
"""'fl'l' witft sub<livisieas M afttl A;! e! li 9-±{;1) e! !l>e Ee<le
e! Virgiaia. Fellewiag J\ffie 30, WOO; all ftttfSffig lteffie5 
afttl certified ftttfSffig !aeilities shall S1tbmit ~ayffieat e! t1>e 

ffilfig fees irl !l>e - afttl fflftfHlff as all etfteF -
eare isstihltiens. 

lf &.-'1-o § 4.7. A late charge of $10 per working day shall be 
paid to the council by a health care institution that files 
its budget, annual report or certified audited financial 
statement past the due date. The late charge may be 
waived if a health care institution can show that an 
extenuating circumstance exists. Examples of extenuating 
circumstance include, but are not limited to, involvement 
by the institution in a bankruptcy proceeding, closure of 
the institution, change of ownership of the institution, or 
the institution is a new facility that has recently opened. 

# &.& § 4.8. A late charge of $50 shall be paid to the 
council by the health care institution that files the charge 
schedule past the due date. 

lf ~ § 4.9. A late charge of $25 per working day shall be 
paid to the council by the reporting entity required to 
complete the survey required in % ~ § 4.3:2 or file the 
audited consolidated financial statement required by 'i 
~ § 4.3:5 or both. 

lf ~ § 4.10. A late charge of $25 per working day shall 
be paid to the council by the reporting entity required to 
complete the survey required in lf 6-M § 4.3:1 . 

PART VH V. 
WORK FLOW AND ANALYSIS. 

~ 'He § 5.1. The annual report data filed by health care 
institutions as prescribed in -§- 6-+ § 4.1 of these regulations 
shall be analyzed as directed by the council. lles~itals !!tat 
are J'>iH'{ e! a OOsj>ital system will be aaalyzea oo a 
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systemwiEle basis: S~:~mmarizeti analyses anti- eemmeats 
s!>ait be reviewe<l lly t1>e eet>fl€H at a sehe8ale8 e6\tlicil 
meetiag will>irl arrrellimately ffi <1eys afteF reeeiJ>t e! 
preperly file<! 4ala, afteF - !ftese summaries afttl 
eammeats, iaelHEliRg effil-fteH- reeemmeRdatieRs, ~'fiftY be 
~ublisl>e<l afttl dissemiaete<l as <letermiae<l lly t1>e C6ttll-Clt 
+lie - eare iastitutiea - is t1>e su!;jeel e! flilY 
SHffifflB:Fy, ~ reeemmenEiatiaa er eemmeat shall 
received a C6f'l' e! same at least M tleys jtFl&r It> !he 
meetiag at wltielt t1>e same is ffi be eeasi<lere<l lly !he 
C6ttll-Clt 

'i '!-± § 5.2. The annual schedule of charges and 
projections (budget) of revenues and expenditures filed by 
health care institutions as prescribed in -% ~ § 4.2 of 
these regulations shall be analyzed as directed by the 
council. llespi!als !!tat are J'>iH'{ e! a OOsj>ital ellliirl may 
h-ave tftetr Htiftgs- reviewed 6ft a eeRseliB:atefl: bas-is;
SHmmarizea analyses and eemffleAts sfl:aH ae reviewea by 
t1>e eet>fl€H at a selledale<l eet>fl€H meeting will>irl 
apprelliffiately ffi t1eys afteF reeelj>t e! ~reperly filet! <lat&,
a#eF wfl:i.eft fuese sHmmaries aftft eemmeat:s, iaelHEliag 
c-atHTe-i+ r e e a m m e a a ati a fl5- will be p u. b li sll e a and 
fl:issemiHated by Bte etH:lftE-i.l-;- Ameaameats er meElifieatieas 
It> t1>e annually filet! sclleaule sf eftarge5 s!>ait be 
preeessefl: ffi a- lHte fitftHfteT &Fttl reviewed: by Bte e6tlile-H
"" latef !!taft W t1eys afteF reeelj>t e! preperly file<! 
amendmests er medifieatieas. Any- healtft ea-re iastitutiea 
wltielt is t1>e su!;jeel e! sammaries afttl fiatlirlgs e! !he 
eetlfteiJ s!>ait be gi-veft - FC<jtleSt aa eppeFtuaity It> be 

- - !l>e etltlf>Cih 

PART Vffi VI. 
PUBLICATION AND DISSEMINATION OF 

INFORMATION RELATED TO HEALTH CARE 
INSTITUTIONS. 

~ &.t § 6.1. The staff findings and recommendations and 
related council decisions on individual health care 
institutions' annual historical data findings will be kept on 
file at the council office for public inspection. Hewever, 
!l>e aetaile<l - llisterieal <lata filet! lly !l>e iactividual 
- eare iastitutieas will be e"eluae<l - J*t1>He 
iHSf3eetieR ift aeeerfl:anee wttfi- # -94-59 B;- 6f tfte 8ffi-e e:f 
Virgiaia. 

'i 8± § 6.2. Periodically, but at least annually, the council 
will publish the rates charged by each health care 
institution in Virginia for up to 30 of the most frequently 
used services in Virginia, including each institution's 
average semiprivate and private room rates. The data will 
be summarized by geographic area in Virginia, and will be 
kept on file at the council office for public inspection and 
made available to the news media. In addition, annual 
charge schedules and subsequent amendments to these 
schedules filed under the provisions of 'i ~ § 4.3 of these 
rules and regulations will be kept on file at the council 
office for public inspection. st-a# fiHEiiHgs &fl:ti
reeemmeRd:atieHs a-ru:l- related eB-I:ifteit B:eeisieas w eftaRges 
It> - eare iastitHtioas' Fates afttl eftarge5 will alsa be 
beJ'( Em file at t1>e eet>fl€H e!li£<o ffiF J*t1>He ias~eetioa aft& 
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* 8+. § 6.3. Periodically, but at least annually, the council 
will publish an annual report which will include, but not 
be limited to the following: cost per admission comparison, 
cost per patient day comparison, percentage increase in 
cost per patient day, budget and historical reports 
reviewed, interim rate changes, excess operating expenses, 
revenue reduction recommendations, operating profits and 
losses, deductions from revenue (contractuals, bad debts, 
and charity care) and hospital utilization. 

* &3± § 6.3:1. The council will also periodically publish 
and disseminate information which will allow consumers to 
compare costs and services of hospitals, nursing homes 
and certified nursing facilities. 

* 8+. § 6.4. +1te staH fiR<liags aft<! reeemmenaatiens aft<! 
relateft eetrneH- e:ieeisiaA:s 6fl: iaciividl:lal .ftef.tHIT eare 
iasti!Hiiens' fHlffi!fll i>lffigel aft<! related rete fitiRgs will be 
key! oo file at !be €BIIHell effiee !er j>til>lie iaspeetiea. 
lie" ever, !be Detailed annual budget data filed by the 
individual health care institutions will be excluded from 
public inspection. 

t' 8+. § 6.5. The council ""'l' shall release historical 
financial and statistical data reported by health care 
institutions ffl state er fetleft.ll eeFRm:issieas er agencies 
bRsed oo inaivi<lual, speeifie re~ues!s, aft<! !be meffi 6f 
Stieft reqHests. Requests ffH±Si list !be purpose !er wlTiffi 
!be requested - is re be liSe<! re jleffl'lli !be €BIIHell re 
reee1> a - aeeisioH oo ·.vfietner "' nat !be -
requeslea will fi.! !be Ree<l aft<! sbeltltl, taere!ere, be -
a;•ailable pursuant to § 9-159 B of the Code of Virginia . 
Under no circumstances will data be released which 
contains "personal information" as defined in § 2.1·379(2) 
of the Code of Virginia. 

t &lh § 6.6. Pursuant to § .9-159 B, the council shall not 
release prospective (budgeted) financial and statistical data 
reported by health care institutions ta ~ elreey! !er 
!be staH finaiags aft<! reeemmeaaatieas as previae<! !er ffi 
% &4 6f lbese regulatieas . 

* !!+. N<> <lala, beyentl - speei!iell ffi * H !Met!gl> &4 
ef t.Jtere regulatieas will be r~ t& etiTeT 
neagev:eFRffiCH.tal eFganizatieas aHd effiffies; ~ tftat 
- deemea pertiaeat by !be eelffieil ffi aegetiatieas wltl> 
third party jl!lj'6fS Stieft as Blite Cress/Blue 5liieltl; 
eemmereial iRsurers, ete, !rltelt pertiaeat - ""'l' be 
released aHd l:fSffi 8ft an- eneeptiea, as needed, bftsis..: 

f &lh Blreej>t !er - speeified ta * H !Met!gl> &4 6f 
lbese regulatieas available ta ~ !be €BIIHell s1>a11 

IHwe " flgl!t re - -. "' reltise t& - -. 

- "" merJt '* !be re<taest aft<! ablllty re - -
bRsed oo - aft<! staH time a•;ailasility. +1te €BIIHell H>a;" 
levy a reasenaele ebefge t& eever eests iaeurrea ffi 
!umis!liag any 6f !be - deseribeci ffi !!lis seetioo 6f !be 
fltles ooa regulatieas. 

* * * * * * * * 

Title Q! Regulation: VR 370-01-002. Regulations to Measure 
the Efficiency and Productivity of Health Care 
Institutions. 

Statutory Authority: §§ 9-161.1 and 9·164 of the Code of 
Virginia. 

Public Hearing Date: May 25, 1993 - noon 
Written comments may be submitted until May 25, 
1993. 

(See Calendar of Events section 
for additional information) 

Summary: 

This regulation establishes a new methodology for the 
review and measurement of efficiency and 
productivity of health care institutions. The 
methodology provides for, but is not limited to, 
comparisons of a health care institution's performance 
to national and regional data. 

The regulatory package providing for the new 
methodology contains the following: 

1. A basic description of the new methodology; 

2. Relevant definitions to be utilized in the new 
methodology; 

3. A matrix for the evaluation of the best 
performers by hospitals and nursing homes; and 

4. New forms and instructions. 

VR 370-01·002. Regulations to Measure the E!!iciency and 
Productivity of Health Care Institutions. 

PART 1. 
GENERAL INFORMATION. 

§ 1.1. Authority for regulations. 

Section 9-161.1 of the Code of Virginia directs the 
Virginia Health Services Cost Review Council ("the 
counc1l'') to develop and adopt a methodology for the 
review and measurement of the efficiency and 
productivity of health care institutions. 

§ 1.2. intent of regulations. 

These regulations set forth the method of analysis to be 
used by the council. 

§ 1.3. Administration of regulations. 

These regulations are administered by the council. 

§ 1.4. Application of regulations. 
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These regulations have general applicabzlity throughout 
the Commonwealth. 

PART II. 
GENERAL APPROACH. 

§ 2.I. Purpose. 

The methodology set forth in these regulations is 
market oriented. Consumers and buyers of health care will 
receive information from the council that will allow them 
to make prudent health care decisions. 

§ 2.2. Limitations. 

Nothing in these regulations or the actions taken by the 
counczl pursuant to any of their provisions shall be 
construed as constituting approval by the Commonwealth 
or any of its agencies or officers of the reasonableness of 
any charges made or costs incurred by any health care 
institution. 

§ 2.3. Activities 

The council will collect, analyze, and publish 
information on health care institutional provider practices 
relating to efficiency and productivity. 

PART III. 
DATA SYSTEM. 

§ 3.I. Filing. 

Each health care institution will submit the following 
filings: 

I. Annual Budget Summary Filing. Each health care 
institution will submit an Annual Budget Summary 
Filing as prescribed in § 9-I60 B of the Code of 
Virginia. This filing will provide financial and 
statistical information to assist purchasers, state 
policy makers, and other consumers develop 
projections of future charges and costs. The budget 
filing shall be received by the council at least 30 days 
prior to the beginning of the health care institution's 
fiscal year. 

2. Annual Historical Performance Filing. Each health 
care institution will submit an Annual Historical 
Peiformance Filing as prescribed in § 9-I58 of the 
Code of Virginia. This filing will be used to collect 
audited financial information and other information 
for all of the categories listed in § 3.2. It will provide 
the basis for the evaluation of the council. The 
Annual Historical Performance Filing shall be received 
by the council within I20 days after the close of the 
health care institution's fiscal year. 

3. Quarterly Historical Pelformance Filings. Only 
hospitals will submit Quarterly Historical Performance 
Filings. All other health care institutions are 
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provisionally exempt from this requirement. Quarterly 
information will be incorporated into a council data 
bank so that purchasers may seek current 
information. The Quarterly Historical Performance 
Filing shall be received by the council within 45 days 
after the end of each hospital's fiscal year quarter. 

§ 3.2. Categories of information. 

Information concerning charges, elements of costs, 
resource utllization. financial viability, and community 
support services will be assembled from the filings made 
pursuant to these regulations. 

§ 3.3. Efficiency and productivity indicators. 

Individual data elements from the general categories 
identified in § 3.2 will be used to form ratio indicators. 
These indicators will be used to evaluate health care 
institutions and rank health care institutions in relation to 
their peers. 

1. Case mix index. Acute care hospitals shall provide 
the council with a case mix index for all inpatients 
when it submits its Annual Historical Performance 
Filing. The Medicare DRG grouper process shall be 
uf!lized by the council. 

2. Freestanding (i.e., nonsystem) hospitals with fewer 
than IOO licensed beds may apply to the council for 
an exemption to subdivision 1 of § 3.3 for calendar 
year I993. 

3. Each nursing facility that has received a Patient 
Intensity Rating System (PIRS) Service Intensity Index 
(Sll) number from the Virginia Department of Medical 
Assistance Services shall report the four quarterly 
PIRS Sf! scores associated with its fiscal year. These 
scores are to be reported on the institution's Annual 
Historical Performance Fliing. 

§ 3.4. Quality indicators. 

The Health Care Financing Administration's ("HCF A's') 
most recent mortality index for each hospital will be 
included in the institution's Annual Historical Performance 
Filing. This measure will not be used to measure the 
relative efficiency and productivity of a hospital in I993. 

§ 3.5. Electronic submission of data. 

In a manner approved by the council, information may 
be submitted electronically, in machine-readable form on 
computer diskette, or through modem during 1993. 

§ 3.6. Public access to data. 

The council wzl! publish an annual report which will 
incorporate the data collected and analysis of the data 
including, but not limited to, an evaluation of the relative 
efficiency and productivity of health care institutions. An 
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electronic data base will be available to the public in 
I994. 

PART IV. 
EVALUATION OF EFFICIENCY AND PRODUCTIVITY. 

§ 4.1. Initial measurement. 

The performance of each health care institution will be 
measured using the indicators referenced in § 3.3. 

§ 4.2. Ranking. 

Unless exempted as provided for in § 4.4, each health 
care institution will be subject to a ranking procedure. 

I. Regional peer grouping. Similar types of health 
care institutions (i.e., all hospitals or all nursing 
homes) w1ll be grouped into geographical peer groups 
and ranked in relation to other institutions within 
their peer group. 

2. Ranking procedure. Each health care institution 
will be ranked on each indicator and given a quartile 
score on each indicator. Each quartile represents 25% 
of institutions within the peer group. Each institution 
will be given a score of 1, 2, 3, or 4 on each 
indicator depending upon the quartile in which they 
fall. A quartile score of I on an indicator means that 
an institution ranked in the top quartile (top 25%) on 
that indicator. Quartile scores are summed over all 
indicators. The total is divided by the number of 
indicators to get an average quartile score. The top 
performers w1ll be selected by using the average 
quarllle score and identifying the top 25% of 
institutions within each peer group. 

§ 4.3. Other peer groupings. 

Health care institutions may be sorted into other peer 
groupings (ie., bed size, urbanjrural, systemjnonsystem) for 
purposes of analysis. 

§ 4.4. Exemptions from the ranking procedure. 

During calendar year 1993, some institutions wzll be 
exempt from the ranking procedure as described below: 

I. Small hospitals. Freestanding (i.e., nonsystem) 
hospitals with fewer than IOO licensed beds that are 
exempt pursuant to subdivision 2 of § 3.3. 

2. Psychiatric hospitals. 

3. Rehabilitation hospitals. 

4. Ambulatory surgery hospitals. 

5. Continuing care retirement communities. 

I NOTICE: The forms used in administering the Virginia 

Health Services Cost Review Council regulations are not 
being published due to the large number; however, the 
name of each form is listed below. The forms are 
available for public inspection at the Virginia Health 
Services Cost Review Council, 805 E. Broad Street, 6th 
Floor, Richmond, Virginia, or at the Office of the 
Registrar of Regulations, General Assembly Building, 2nd 
Floor, Room 262, Richmond, Virginia. 

Ambulatory Surgical Hospital Annual Budget Filing 
(12/15/92) 
Ambulatory Surgery Hospital Annual Historical Filing 
(2/17/93) 
Nursing Home Annual Budget Filing (12/15/92) 
Hospital and Nursing Home Reconciliation Worksheet 
(2/17/93) 
Nursing Home Annual Historical Filing (2/17/93) 
Nursing Home Data Submission Instructions (2/17/93) 
Hospital Data Submission Instructions (2/17/93) 
Hospital Annual Budget Filing (12/15/92) 
Hospital Quarterly Historical Filing (12/15/92) 
Hospital Annual Historical Filing (12/15/92) 

STATE COUNCIL OF HIGHER EDUCATION FOR 
VIRGINIA 

REGISTRAR'S NOTICE: The following regulation is 
exempted from the Administrative Process Act under the 
provisions of § 9-6.14:4.1 B 4 of the Code of Virginia, 
which excludes agency action relating to grants of state or 
federal funds or property. The regulation is being 
published for informational purposes only. 

Title Q! Regulation: VR 380-03-03. Virginia Scholars 
Program Regulations, (REPEALING) 

Title Q! Regulation: VR 380-03-03:1, Virginia Scholars 
Program Regulations, 

Statutory Authority: §§ 23-38.53:1, 23-38.53:2, and 23-38.53:3 
of the Code of Virginia. 

Summary: 

Sections 23-38.53:I through 23-38.53:3 of the Code of 
Virginia authorize the State Council of Higher 
Education to develop and promulgate regulations for 
operation of the Virginia Scholars Program (VSP). The 
major provisions of the VSP regulations are student 
eligibility and competition requirements, nominations, 
award selection, awards, and participating jour-year 
institutions. 

VR 380-03-03:1. Virginia Scholars Program Regulations. 

PART I. 
DEFINITIONS. 

§ I. I. Definitions. 
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The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Academic year" means the enrollment period which 
normally extends from late August to May or June. 

"Accredited" means an institution approved to confer 
degrees pursuant to the provisions of § 23-9.5 or §lj 
23-265 through 23-276 of the Code of Virginia. 

"Award" means the grant to the student specified in 
these regulations. 

"Census date" means the time during an academic year 
when a count of enrolled students is made for reporting 
purposes. For semester terms, the census date shall be no 
sooner than the end of the 14th calendar day from the 
beginning of the term and no later than the established 
reporting date. For quarter terms, the census date shall be 
no sooner than the end of the lOth calendar day from the 
beginning of the term and no later than the established 
reporting date. For nonstandard terms, the census date 
shall be no sooner than the end of the class session that 
represents the completion of 15% of the class days and no 
later than the established reporting date. 

"Class" means the group of students at the same level 
(e.g., freshmen) at the university, college, or school within 
the university or major field of study, as defined by the 
institution where the student earned academic credits. 

"Cost of attendance" means the sum of tuition, fees, 
room, board, books and supplies, and other education 
related expenses, as determined by an institution for 
purposes of calculating a student's financial need and 
awarding federal campus-based student aid funds. 

"Council" means the State Council of Higher Education 
for Virginia. 

"Domiciliary resident" means a student who is 
determined by the counczl to meet the definition of a 
domiciliary resident of Virginia eligible for in-state tuition 
rates, as specified under § 23-7.4 of the Code of Virginia. 

"Eligible institution" means an accredited, 
degree-granting, public or private, nonprofit four-year 
institution of higher education in Virginia whose primary 
purpose is to provide collegiate education and not to 
provide religious training or theological education. A 
public institution is a college or university that derives its 
support primarily from the state and is under the control 
of publicly elected or appointed officials. A private 
institution is a college or university that derives its 
support primanly from private sources and is not under 
the control of publicly elected or appointed officials. 
Students attending institutions which operate in 
Commonwealth of Virginia but which issue degrees from a 
main campus located outside the Commonwealth are not 
eligible to receive assistance under the Virginia Scholars 

Vol. 9, Issue 13 

Proposed Regulations 

Program. 

"Eligible program" means a curriculum of courses at 
the undergraduate level that leads to a bachelor's degree 
and requires at least two academic years (60 semester 
hours or its equivalent) to complete. Programs that 
provide religious training or theological education are not 
eligible courses of study under the Virginia Scholars 
Program. Programs in the 39.xxxx series, as classtfied in 
the National Education Center for Educational Statistics' 
Classtfication of Instructional Programs (CIP). are not 
eligible programs. 

"Full-time study" normal~v means enrollment for at least 
12 semester or 12 quarter hours of baccalaureate degree 
credit courses in each term. The total hours counted shall 
not include courses audited or taken as remedial work. 

"Nonprofit institution" means an t'nstitutt'on operated by 
one or more nonprofit corporations or associations no 
part of the net earnings of which may inure to the 
benefit of any individual. 

"Program" means the Virginia Scholars Program. 

PART!!. 
STUDENT ELIGIBILITY AND COMPETITION 

REQUIREMENTS. 

§ 2.1. Student eligibility. 

In order to be considered for an award under the 
program, a two-year college or high school student must: 

1. Be a domiciliary resident of Virginia pursuant to § 
23-7.4 of the Code of Virginia; 

2. Demonstrate scholarship and achievement in a 
secondary or postsecondary institution, as defined in 
these regulations; and 

3. Intend to be enrolled or be accepted for enrollment 
for full-time study as a regular student in the fall 
term of the award year in an eligible program at an 
eligible institution. 

§ 2.2. Competition requirements. 

A. To enter the competition, high school students must: 

1. Achieve semlfinalist or finalist standing in the 
National Merit Scholarship Program, the National 
Achievement Scholarship Program for Outstanding 
Negro Students, or the National Hispanic Scholar 
Awards Program (after September 1993, the National 
Hispanic Recognition Program); or 

2. Be nominated by the h1gh school principal or the 
principal's designee. The nomination shall be based 
primarily on the student's rank in the current year's 
graduating class and the strength of the student's 
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high school program (i.e., college preparedness). In the 
case of ties among prospective nominees, the high 
school principal or designee may take into account 
other academic and personal achievements of the 
prospective nominees. Principals of high schools 
accredited by the state Department of Education, or 
their designees, shall be requested by the council to 
assist eligzble students in the preparation and filing of 
applications; and 

3. Hove filed or plan to file an application for 
admission to at least one eligible institution for the 
next academic year. 

B. To enter the competition, public two-year college 
sophomores must: 

I. Be nominated by the college president. The 
nomination shall be based primarily on the strength 
of the student's academic program (i.e., preparedness 
for transfer to a four-year institution) and cumulative 
grade point average. The student with the strongest 
academic credentials should receive preference for the 
nomination. In the case of a tie in grade point 
averages, the college may consider other academic 
and personal achievements of the candidates; and 

2. Have /lied an application for admission to at least 
one eligible institution for the next academic year. 

PART Ill. 
NOMINATIONS. 

§ 3.I. High schools. 

All schools are entitled to submit a minimum of one 
nomination each year. The maximum number of high 
school nominations will be based on the number of 
students in the current year's graduating class, where: 

Graduating ........ 0.. . . . . . . . . . . . . . .. Number of Additional 
Class Size ............. : . ............. :. .. . . .. Nominations* 

I - 75 . . .. . . .. .. . . . .. . . . . .. . . .. . . . . . . . . .. . . . .. .. . . . . .. . . .. . I 
76- I 50 ................................................... 2 
m-~ ........................................... 3 
226-300 .................................................. 4 
~+ .................................................... 5 

' Nominations from high schools shall be in addition to 
the number of students who qualify to file applications 
(through the high school) based on their placement as 
semlfinalists or finalists in the three annual national merit 
competitions. 

§ 3.2. Public two-year colleges. 

The maximum number of nominees from each public 
two-year college shall be based on the number of A.A. and 
A.S. graduates for the preceding year, where: 

Number of . . . . . .. .. . .. . . . . . .. .. . . . . . . . . Maximum Number 
Graduates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . of Nominees 

I-50 .... . .. .. . . .. . .. . . . . . ............................. 2 
5I-IOO . . . . . .. . . . .. . .. . . . .. . . . . . . . . . . . . .. . . .. . . .. 3 
IOO+ .. . . . . .. . .. .. .. . ... . .. . .. .. . . . . . . . .. . . . .. . . .. . . 4 

§ 3.3. Responsibilities of the parties involved. 

The council will provide information about the program 
and application forms to high schools and public two-year 
colleges. Each high school or college will ensure that 
prospective nominees understand the conditions of the 
award and wish to be nominated before having each 
student apply. The school or college will complete the 
institutional section of the application before submitting it 
with an official transcript to the council. 

High school students shall be responsible for securing 
and completing the student part of the application. 
submitting the application to the high school, and 
ensuring that the high school completes and mails the 
application, together with all required supporting 
information (e.g., high school transcript, record of ACT or 
SAT test scores) to the division superintendent before the 
closing date. 

All applications from high school students must be 
received by the division superintendents, with all required 
transcripts and test results, no later than the deadline. 
Likewise, public two-year college nominees must submit 
applications to the council no later than the deadline. 
Applications received after the deadlines shall not be 
considered unless they are postmarked on or before the 
deadlines. If an individual's application or supporting 
materials are not received and a claim is entered that 
they were lost in the mail, a completed certificate of 
mailing will be required before any substitute application 
materials will be accepted. Normally, no late application 
shall be considered once award recipients have been 
chosen by the Awards Selection Committee. 

PART IV. 
AWARD SELECTION. 

§ 4.1. Award selection criteria. 

Awards shall be based on criteria to include standards 
for assessing scholastic and creative ability and 
recommendations from high schools and public two-year 
colleges. 

High school recipients will be selected based on: 

I. Evaluation of the applicant's high school transcript; 

2. ACT or SAT test results; 

3. Evaluation of the applicant's personal achievement 
that shall include but not be limited to honors and 
work experience; and 
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4. Evaluation of the school's recommendation. 

Public two-year college recipients will be selected based 
on: 

I. Evaluation of college and high school transcripts; 

2. Evaluation of personal achievement that shall 
include but not be limited to honors and work 
experience; and 

3. Evaluation of the college's recommendation. 

Selection of recipients shall be based on an applicant's 
academic record, personal achievement, and school 
recommendation. To the extent possible, identifying data, 
including information about the applicant's college plans, 
sex, and race, shall be removed from the applicants' files 
before the applications are evaluated. Each applicant's 
evaluation will be scored as noted below: 

Academic Record 

High School 
Nominees 

1-75 Points 

Call ege 
Nominees 

1-75 Points 
(transcripts (transcripts 
and ACT or SAT only) 
test results) 

Personal Achievement 1-25 Points 
(including student 
essay and school 
recommendation) 

§ 4.2. Award selection process. 

A. High school nominees. 

1-25 Points 

The seven school division superintendents wzll act as a 
prescreening committee to select up to 140 applications to 
forward to the council for consideration of an award. By 
no later than the established deadline, each superintendent 
wzll forward to the counczl the applications of up to 20 of 
the region's best students. 

In November, the Awards Selection Committee will 
meet to determine the high school recipients and 
alternates. The committee, chaired by a member of the 
councll, shall consist of no more than 10 members, at 
least eight of whom will be faculty of Virginia's public 
and private nonprofit four-year colleges and universities. 
The committee will not evaluate incomplete applications. 
The committee will give consideration to students whose 
native tongue is not English by considering TOEFL (Test 
of English as a Foreign Language) scores. 

B. Two-year college nominees. 

Applications from two-year college nominees shall be 
submitted to the council no later than the established 
deadline. The recipients and alternates will be selected by 
the Awards Selection Committee described in § 4.2 A of 
these regulations. 
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PART V. 
AWARDS. 

§ 5.1. Number and amount. 

The maximum number and amount of individual 
awards under the program shall be in accordance with 
funds appropriated by the General Assembly in the 
Appropriation Act. Up to 10% of the initial scholarships 
awarded each year shall be set aside for qualified 
sophomores at accredited public two-year, degree-granting 
colleges who have flied an application for admission to an 
eligible four-year institution in Virginia and who will 
complete the A.A. or A.S. degree by the close of the 
spring term which precedes the academic year for which 
the award zs made. At least 90% of the initial awards 
shall be made to qualified high school students. 

No award under the program shall exceed $3,000 per 
academic year. An award received by a student under the 
program shall not be reduced by the student's receipt of 
financi'al azd from any other source unless the award. 
when added to other j:'nancial aid, would enable the 
student to receive total assistance in excess of the 
estimated cost of attendance at the institution the student 
attends. 

§ 5.2. Duration and renewability. 

All initial awards shall be made for one academic vear 
and may be renewed annually for no more than ihree 
additional years of full-time study except for transfer 
recipients whose awards may be renewed for only one 
additional year. Should such fund' be available, awards 
may be renewed an additional year for students enrolled 
in recognized five-year undergraduate programs. Renewal 
decisions shall be made by the council no later than July 
preceding the academic year in which the renewal award 
is to be received. The standard for renewal shall be either 
the student's maintenance of a "B" average or rank in 
the upper quartile of the student's class as of the close of 
the academic year. 

§ 5.3. Terms and conditions. 

In order to receive funds, recipients must maintain 
full-time enrollment on a continuous basis. Normally, 
students who fail to do so wzll forfeit their eligibility to 
be considered for award renewal at the close of the 
academic year. Exceptions will be made for students who 
demonstrate that a hardship condition existed which 
required a temporary reduction in courseload and that the 
condition will not exist by the opening of the next 
academic year. It is the student's responsibility to advise 
the counctl of any hardship condition no later than July 
preceding the academic year for which award renewal is 
sought. Discontinuing full-time enrollment during the year 
(e.g., dropping to part-time enrollment or withdrawing) 
may result in a full or partial cancellation of the award 
for the current year, in accordance with the tuition 
refund policy of the institution. 
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Students who are suspended, placed on academic 
probation, or otherwise fail to meet the institution's 
standard for satisfactory progress as determined by the 
institution during any term of the academic year shall be 
required to repay disbursed program funds and forfeit 
eligibility for renewal awards. Repayment is in proportion 
to the amount of tuition refund, if any, which is made by 
the institution to the student. If no tuitiOn refund is owed 
to the student, no repayment of program funds is 
required. The institution shall assist the council in 
recovering from the student any unauthorized 
disbursements. 

If a student recipient has continuously enrolled full time 
at an institution (excluding summer sessions) but is 
enrolled for less than full-time study in the term 
immediately preceding graduation, the student may be 
certified as full time by the institution and be eligible to 
receive that term's portion of his award. 

§ 5. 4. Use of awards. 

Scholarships shall be used only for payment for the 
costs of attendance for the academic year for which the 
award is made. Awards are transferable among 
participating institutions if the student notifies the council 
of the transfer prior to enrollment. Recipients who attend 
classes full time at another institution as part of an 
exchange program may receive program funds if all the 
credits earned at the other institution are credited 
towards the baccalaureate degree from the Virginia 
institution. 

PART VI. 
PARTICIPATING FOUR-YEAR INSTITUTIONS. 

§ 6.1. Responsibilities of participating four-year 
institutions. 

Participating four-year institutions shall: 

I. Certify student eligibility; 

2. Act, with the student's authorization, as the 
student's agent to receive and hold program funds for 
the student; and 

3. Maintain individual recipient records and furnish 
periodic reports and other pertinent information as 
may be required by the council. 

The institution's chief executive officer shall designate 
one individual at- the institution to act as the primary 
representative of the institution in all matters pertaining 
to the administration of the program. If there is a change 
in the primary representative, the chief executive officer 
shall designate another individual and notify the council 
within 30 days, in writing, of the change. 

After the census date for each term of the academic 
year, the institution will verify which recipients are 

enrolled as full-time undergraduate students. Funds for 
any term in which a recipient does not enroll for full-time 
study shall not be disbursed. Funds for these students, if 
already received by the institution in its capacity as the 
student's fiscal agent, shall be reported to the council as 
unused funds. Unused funds shall be refunded at the close 
of the academic year or at the request of the council, 
whichever occurs earlier. 

The representative shall be responsible for securing 
institutional certifications of each recipient's continuous 
full-time enrollment, satisfactory academic progress, and 
end-of-year grade point average (for purposes of 
determining eligibility for award renewal). The 
representative shall also be responsible for funds received 
by the institution in its capacity as the student's fiscal 
agent. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

REGISTRAR'S NOTICE: Section 3.6 of the Nursing Home 
Payment System concerning dispute resolution for 
state-operated nursing facilites was promulgated by the 
Director of the Department of Medical Assistance Services 
to become effective July l, 1992. Although the text was 
filed by . the Department, § 3.6 was inadvertently omitted 
from The Virginia Register proposed and final publications. 
The text of § 3.6, with proposed amendments, is included 
in this publication of the regulation. 

Title Qf Regulation: State Plan for Medical Assistance 
Relating to Interim Settlement/Prospective Rate Time 
Frames, Audited Financial Statements, and Appeal 
Notice Requirements. 
VR 460·03·4.1940:1. Nursing Home Payment System 
Patient Intensity Rating System. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted through May 21, !993. 

(See Calendar of Events section 
for additional information) 

Summary: 

The purpose of this proposal is to promulgate 
permanent regulations to supersede emergency 
regulations which change from 90 to 180 days the 
time frame within which cost reports filed pursuant 
to the Nursing Home Payment System are interim 
settled and a prospective rate set. In addition, the 
proposed amendments will require nursing facilities to 
file audited financial statements and related 
information as part of their annual cost report, and 
will change the appeal time frames from calendar 
days to business days, and from receipt of a notice or 
decision to date of a notice or decision. 
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Interim Settlement/Prospective Rate Time Frames: 
Before the adoption of emergency regulations effective 
August 3, 1992, DMAS regulations and policy required 
that providers' cost reports be interim settled and a 
prospective rate set within 90 days after an 
acceptable cost report is received. The following 
explains why emergency regulations were adopted. 

Providers, prompted in part by changes in the 
Internal Revenue Code, were increasingly changing 
their fiscal year periods to a calendar year cost 
reporting period. In the summer of 1992, 40% of all 
providers, and, due to recent changes by major 
chains, 51% of all nursing facilities were reporting 
using a calendar year period. As a result, 
approximately 42% of the total cost reports had to be 
interim settled and have prospective rates set during 
the second calendar quarter of each year, with an 
additional 29% during the fourth calendar quarter. 
Conversely, only II% were required during the third 
calendar quarter, and 18% during the first calendar 
quarter. 

Despite increasing the Cost Settlement staff in recent 
years, DMAS was unable to meet regulatory and 
policy timelines in the face of the increasingly 
lopsided filing periods. After review, DMAS concluded 
that adding more staff to meet a seasonal workload 
would not be a cost effective use of resources. 
However, the Auditor of Public Accounts had issued 
an audit point on timeliness and providers and their 
attorneys had expressed concerns about the failure to 
meet regulatory mandates. 

Medicare regulations at 42 CFR 405.1803 and 
405.1835(c) define a reasonable period of time for 
issuing notices of amount of program reimbursement 
as within 12 months of receiving an acceptable cost 
report. DMAS dzd not believe it needed to go that 
far, instead its review indicated that extending the 
time frames an additional 90 days would be a 
reasonable solution. This extension of time was 
expected to permit DMAS to even out the workload 
by moving some of it from the peak workload periods 
during the second and fourth calendar quarters to the 
lower workload periods in the third and first calendar 
quarters. The amendment was also expected to 
increase provider confidence in the rate-setti'ng 
process and enhance staff morale. 

Audited Financial Statements: The cost reports filed 
annually by nursing facilities are current~y required to 
be accompanied by financial statements. In addition, 
a home office report must be filed, if applicable. 

DMAS has long believed that financial statements 
which are audited provide a stronger assurance that 
a provider's accounting procedures and records are 
properly capturing and reporting financial 
transactions. In addition, DMAS could rely on data 
developed by the independent auditors, thereby 
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reducing DMAS' audit procedures. However, in the 
past, concern has been expressed that audited 
financial statements would generally not be available 
until after the cost report is submitted, and that it 
would not be cost effective for small facilities or 
those with low Medicaid utzlization to obtain audits 
of their financial statements. 

Providers are now required to file audited financial 
statements with the Virginia Health Services Cost 
Review Council. Accordingly, it would impose no 
burden on providers to require that they supply the 
same information to DMAS. and would enhance 
DMAS' performance of its mission. 

In addition, information such as schedules of 
restricted cash funds and of investments are not 
currently provided on the cost report, but are 
necessary for DMAS to perform a complete review of 
the filings. Providers normally prepare this 
information as part of their fiscal year end process, 
so it should not be burdensome. 

Appeal Notice Requirements: Since 1986, DMAS has 
used certzfied mail to nursing faczlities to adviSe them 
of deadlines or actions DMAS will take zf a response 
is not received by a speczfic date. for example, due 
dates for notz'ng appeals, or rate reductions for fazlure 
to file cost reports on time. As a result of an 
employee suggestion and a review of the program's 
experience, certzfied mail will no longer be used for 
nursing facilities (except for final decisions signed by 
the DMAS Director). 

Without the receipt of mail being certzfied, it is 
difficult to determine when such correspondence was 
received Therefore, all time frames (which are 
currently found in Part III, Appeals, of the Nursing 
Home Payment System) will run from the date of 
correspondence or action. To compensate for the 
earlier start of the timeclock, time wlll be measured 
by business days instead of calendar days. 

VR 460-03-4.1940:1. Nursing Home Payment System Patient 
Intensity Rating System. 

PART I. 
INTRODUCTION. 

§ 1.1. Effective October 1, 1990, the payment methodology 
for Nursing Facility (NF) reimbursement by the Virginia 
Department of Medical Assistance Services (DMAS) is set 
forth in the following document. The formula provides for 
incentive payments to efficiently operated NFs and 
contains payment limitations for those NFs operating less 
efficiently. A cost efficiency incentive encourages cost 
containment by allowing the provider to retain a 
percentage of the difference between the prospectively 
determined operating cost rate and the ceiling. 

9 1.2. Three separate cost components are used: plant cost, 
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operating cost and nurse aide training and competency 
evaluation program and competency evaluation program 
(NATCEPs) costs. The rates, which are determined on a 
facility-by-facility basis, shall be based on annual cost 
reports filed by each provider. 

§ 1.3. In determining the ceiling limitations, there shall be 
direct patient care medians established for NFs in the 
Virginia portion of the Washington DC-MD-VA Metropolitan 
Statistical Area (MSA), the Richmond-Petersburg 
Metropolitan Statistical Area (MSA), and in the rest of the 
state. There shall be indirect patient care medians 
established for NFs in the Virginia portion of the 
Washington DC-MD-V A MSA, and in the rest of the state. 
The Washington DC-MD-VA MSA and the 
Richmond-Petersburg MSA shall include those cities and 
counties as listed and changed from time to time by the 
Health Care Financing Administration (HCF A). A NF 
located in a jurisdiction which HCF A adds to or removes 
from the Washington DC-MD-VA MSA or the 
Richmond-Petersburg MSA shall be placed in its new peer 
group, for purposes of reimbursement, at the beginning of 
its next fiscal year following the effective date of HCF A's 
final rule. 

§ 1.4. Institutions for mental diseases providing nursing 
services for individuals age 65 and older shall be exempt 
from the prospective payment system as defined in §§ 2.6, 
2.7, 2.8, 2.19, and 2.25, as are mental retardation facilities. 
All other sections of this payment system relating to 
reimbursable cost limitations shall apply. These facilities 
shall continue to be reimbursed retrospectively on the 
basis of reasonable costs in accordance with Medicare and 
Medicaid principles of reimbursement. Reimbursement to 
Intermediate Care Facilities for the Mentally Retarded 
(ICF /MR) shall be limited to the highest rate paid to a 
state ICF /MR institution, approved each July I by DMAS. 

§ 1.5. Except as specifically modified herein, Medicare 
principles of reimbursement, as amended from time to 
time, shall be used to establish the allowable costs in the 
rate calculations. Allowable costs must be classified in 
accordance with the DMAS uniform chart of accounts (see 
VR 460-03-4.1941, Uniform Expense Classification) and 
must be identifiable and verified by contemporaneous 
documentation. 

All matters of reimbursement which are part of the 
DMAS reimbursement system shall supercede Medicare 
principles of reimbursement. Wherever the DMAS 
reimbursement system conflicts with Medicare principles 
of reimbursement, the DMAS reimbursement system shall 
take precedence. Appendices are a part of the DMAS 
reimbursement system. 

PART II. 
RATE DETERMINATION PROCEDURES. 

Article I. 
Plant Cost Component. 

§ 2.1. Plant cost. 

A. Plant cost shall include actual allowable depreciation, 
interest, rent or lease payments for buildings and 
equipment as well as property insurance, property taxes 
and debt financing costs allowable under Medicare 
principles of reimbursement or as defined herein. 

B. To calculate the reimbursement rate, plant cost shall 
be converted to a per diem amount by dividing it by the 
greater of actual patient days or the number of patient 
days computed as 95% of the daily licensed bed 
complement during the applicable cost reporting period. 

C. For NFs of 30 beds or less, to calculate the 
reimbursement rate, the number of patient days will be 
computed as not less than 85% of the daily licensed bed 
complement. 

D. Costs related to equipment and portions of a 
building/facility not available for patient care related 
activities are nonreimbursable plant costs. 

§ 2.2. New nursing facilities and bed additions. 

A. I. Providers shall be required to obtain three 
competitive bids when (i) constructing a new physical 
plant or renovating a section of the plant when 
changing the licensed bed capacity, and (ii) 
purchasing fixed equipment or major movable 
equipment related to such projects. 

2. All bids must be obtained in an open competitive 
market manner, and subject to disclosure to DMAS 
prior to initial rate setting. (Related parties see § 
2.10.) 

B. Reimbursable costs for building and fixed equipment 
shall be based upon the 3/4 (25% of the surveyed projects 
with costs above the median, 75% with costs below the 
median) square foot costs for NFs published annually in 
the R.S. Means Building Construction Cost Data as adjusted 
by the appropriate R.S. Means Square Foot Costs "Location 
Factor" for Virginia for the locality in which the NF is 
located. Where the specific location is not listed in the 
R.S. Means Square Foot Costs "Location Factor" for 
Virginia, the facility's zip code shall be used to determine 
the appropriate locality factor from the U.S. Postal 
Services National Five Digit Zip Code for Virginia and the 
R.S. Means Square Foot Costs "Location Factors." The 
provider shall have the option of selecting the construction 
cost limit which is effective on the date the Certificate of 
Public Need (COPN) is issued or the date the NF is 
licensed. Total cost shall be calculated by multiplying the 
above 3/4 square foot cost by 385 square feet (the 
average per bed square footage). Total costs for building 
additions shall be calculated by multiplying the square 
footage of the project by the applicable components of the 
construction cost in the R.S. Means Square Foot Costs, not 
to exceed the total per bed cost for a new NF. Reasonable 
limits for renovations shall be determined by the 
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appropriate costs in the R.S. Means Repair and 
Remodeling Cost Data, not to exceed the total R.S. Means 
Building Construction Cost Data 3/4 square foot costs for 
nursing homes. 

C. New NFs and bed additions to existing NFs must 
have prior approval under the state's Certificate of Public 
Need Law and Licensure regulations in order to receive 
Medicaid reimbursement. 

D. However in no case shall allowable reimbursed costs 
exceed 110% of the amounts approved in the original 
COPN, or 100% of the amounts approved in the original 
COPN as modified by any "significant change" COPN, 
where a provider has satisfied the requirements of the 
State Department of Health with respect to obtaining prior 
written approval for a "significant change" to a COPN 
which has previously been issued. 

§ 2.3. Major capital expenditures. 

A. Major capital expenditures include, but are not 
limited to, major renovations (without bed increase), 
additions, modernization, other renovations, upgrading to 
new standards, and equipment purchases. Major capital 
expenditures shall be any capital expenditures costing 
$100,000 or more each, in aggregate for like items, or in 
aggregate for a particular project These include purchases 
of similar type equipment or like items within a one 
calendar year period (not necessarily the provider's 
reporting period). 

B. Providers (including related organizations as defined 
in § 2.1 0) shall be required to obtain three competitive 
bids and if applicable, a Certificate of Public Need before 
initiating any major capital expenditures. All bids must be 
obtained in an open competitive manner, and subject to 
disclosure to the DMAS prior to initial rate setting. 
(Related parties see § 2.10.) 

C. Useful life shall be determined by the American 
Hospital Association's Estimated Useful Lives of 
Depreciable Hospital Assets (AHA). If the item is not 
included in the AHA guidelines, reasonableness shall be 
applied to determine useful life. 

D. Major capital additions, modernization, renovations, 
and costs associated with upgrading the NF to new 
standards shall be subject to cost limitations based upon 
the applicable components of the construction cost limits 
determined in accordance with § 2.2 B. 

§ 2.4. Financing. 

A. The DMAS shall continue its policy to disallow cost 
increases due to the refinancing of a mortgage debt, 
except when required by the mortgage holder to finance 
expansions or renovations. Refinancing shall also be 
permitted in cases where refinancing would produce a 
lower interest rate and result in a cost savings. The total 
net aggregate allowable costs incurred for all cost 
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reporting periods related to the refinancing cannot exceed 
the total net aggregate costs that would have been 
allowable had the refinancing not occurred. 

I. Refinancing incentive. Effective July l, 1991, for 
mortgages refinanced on or after that date, the DMAS 
will pay a refinancing incentive to encourage nursing 
facilities to refinance fixed-rate, fixed-term mortgage 
debt when such arrangements would benefit both the 
Commonwealth and the providers. The refinancing 
incentive payments will be made for the 10-year 
period following an allowable refinancing action, or 
through the end of the refinancing period should the 
loan be less than 10 years, subject to a savings being 
realized by application of the refinancing calculation 
for each of these years. The refinancing incentive 
payment shall be computed on the net savings from 
such refinancing applicable to each provider cost 
reporting period. Interest expense and amortization of 
loan costs on mortgage debt applicable to the cost 
report period for mortgage debt which is refinanced 
shall be compared to the interest expense and 
amortization of loan 12osts on the new mortgage debt 
for the cost reporting period. 

2. Calculation of refinancing incentive. The incentive 
shall be computed by calculating two index numbers, 
the old debt financing index and the new debt 
financing index. The old debt financing index shall be 
computed by multiplying the term (months) which 
would have been remaining on the old debt at the 
end of the provider's cost report period by the 
interest rate for the old debt. The new debt index 
shall be computed by multiplying the remaining term 
(months) of the new debt at the end of the cost 
reporting period by the new interest rate. The new 
debt index shall be divided by the old debt index to 
achieve a savings ratio for the period. The savings 
ratio shall be subtracted from a factor of 1 to 
determine the refinancing incentive factor. 

3. Calculation of net savings. The gross savings for the 
period shall be computed by subtracting the allowable 
new debt interest for the period from the allowable 
old debt interest for the period. The net savings for 
the period shall be computed by subtracting allowable 
new loan costs for the period from allowable gross 
savings applicable to the period. Any remaining 
unamortized old loan costs may be recovered in full 
to the extent of net savings produced for the period. 

4. Calculation of incentive amount. The net savings for 
the period, after deduction of any unamortized old 
loan and debt cancellation costs, shall be multiplied by 
the refinancing incentive factor to determine the 
refinancing incentive amount. The result shall be the 
incentive payment for the cost reporting period, which 
shall be included in the cost report settlement, subject 
to per diem computations under § 2.1 B, 2.1 C, and 
2.14 A. 

Monday, March 22, 1993 

2029 



Proposed Regulations 

5. Where a savings is produced by a provider 
refinancing his old mortgage for a longer time period, 
the DMAS shall calculate the refinancing incentive and 
payment in accordance with §§ 2.4 A l through 2.4 A 
4 for the incentive period. Should the calculation 
produce both positive and negative incentives, the 
provider's total incentive payments shall not exceed 
any net positive amount for the entire incentive 
period. Where a savings is produced by refinancing 
with either a principal balloon payment at the end of 
the refinancing period, or a variable interest rate, no 
incentive payment will be made, since the true savings 
to the Commonwealth cannot be accurately computed. 

6. All refinancings must be supported by adequate and 
verifiable documentation and allowable under DMAS 
regulations to receive the refinancing savings 
incentive. 

B. Interest rate upper limit. 

Financing for all NFs and expansions which require a 
COPN and all renovations and purchases shall be subject 
to the following limitations: 

1. Interest expenses for debt financing which is 
exempt from federal income taxes shall be limited to: 

The average weekly rates for Baa municipal rated 
bonds as published in Cragie Incorporated Municipal 
Finance Newsletter as published weekly 
(Representative reoffering from general obligation 
bonds), plus one percentage point (100 basis points), 
during the week in which commitment for construction 
financing or closing for permanent financing takes 
place. 

2. a. Effective on and after July 1, 1990, the interest 
rate upper limit for debt financing by NFs that are 
subject to prospective reimbursement shall be the 
average of the rate for 10-year and 30-year U.S. 
Treasury Constant · Maturities, as published in the 
weekly Federal Reserve Statistical Release (H.15), plus 
two percentage points (200 basis points). 

This limit (i) shall apply only to debt financing 
which is not exempt from federal income tax, and 
(ii) shall not be available to NF's which are eligible 
for such tax exempt financing unless and until a NF 
has demonstrated to the DMAS that the NF failed, 
in a good faith effort, to obtain any available debt 
financing which is exempt from federal income tax. 
For construction financing, the limit shall be 
determined as of the date on which commitment 
takes place. For permanent financing, the limit shall 
be determined as of the date of closing. The limit 
shall apply to allowable interest expenses during the 
term of the financing. 

b. The new interest rate upper limit shall also 
apply, effective July 1, 1990, to construction 

financing committed to or permanent financing 
closed after December 31, 1986, but before July 1, 
1990, which is not exempt from federal income tax. 
The limit shall be determined as of July 1, 1990, 
and shall apply to allowable interest expenses for 
the term of the financing remaining on or after July 
l, 1990. 

3. Variable interest rate upper limit. 

a. The limitation set forth in j§ 2.4 B l and 2.4 B 2 
shall be applied to debt financing which bears a 
variable interest rate as follows. The interest rate 
upper limit shall be determined on the date on 
which commitment for construction financing or 
closing for permanent financing takes place, and 
shall apply to allowable interest expenses during the 
term of such financing as if a fixed interest rate for 
the financing period had been obtained. A "fixed 
rate loan amortization schedule" shall be created for 
the loan period, using the interest rate cap in effect 
on the date of commitment for construction 
financing or date of closing for permanent financing. 

b. If the interest rate for any cost reporting period 
is below the limit determined in subdivision 3 a 
above, no adjustment will be made to the providers 
interest expense for that period, and a "carryover 
credit" to the extent of the amount allowable under 
the "fixed rate loan amortization schedule" will be 
created, but not paid. If the interest rate in a future 
cost reporting period is above the limit determined 
in subdivision 3 a above, the provider will be paid 
this "carryover credit" from prior period(s), not to 
exceed the cumulative carryover credit or his actual 
cost, whichever is less. 

c. The provider shall be responsible for preparing a 
verifiable and auditable schedule to support 
cumulative computations of interest claimed under 
the "carryover credit," and shall submit such a 
schedule with each cost report. 

4. The limitation set forth in § 2.4 B 1, 2, and 3 shall 
be applicable to financing for land, buildings, fixed 
equipment, major movable equipment, working capital 
for construction and permanent financing. 

5. Where bond issues are used as a source of 
financing, the date of sale shall be considered as the 
date of closing. 

6. The aggregate of the following costs shall be 
limited to 5.0% of the total allowable project costs: 

a. Examination Fees 

b. Guarantee Fees 

c. Financing Expenses (service fees, placement fees, 
feasibility studies, etc.) 
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d. Underwriters Discounts 

e. Loan Points 

7. The aggregate of the following financing costs shall 
be limited to 2.0% of the total allowable project costs: 

a. Legal Fees 

b. Cost Certification Fees 

c. Title and Recording Costs 

d. Printing and Engraving Costs 

e. Rating Agency Fees 

C. DMAS shall allow costs associated with mortgage life 
insurance premiums in accordance with § 2130 of the 
HCFA-Pub. 15, Provider Reimbursement Manual (PRM-15). 

D. Interest expense on a debt service reserve fund is an 
allowable expense if required by the terms of the 
financing agreement. However, interest income resulting 
from such fund shall be used by DMAS to offset interest 
expense. 

§ 2.5. Purchases of nursing facilities (NF). 

A. In the event of a sale of a NF, the purchaser must 
have a current license and certification to receive DMAS 
reimbursement as a provider. 

B. The following reimbursement principles shall apply to 
the purchase of a NF: 

1. The allowable cost of a bona fide sale of a facility 
(whether or not the parties to the sale were, are, or 
will be providers of Medicaid services) shall be the 
lowest of the sales price, the replacement cost value 
determined by independent appraisal, or the 
limitations of Part XVI - Revaluation of Assets. 
Revaluation of assets shall be permitted only when a 
bona fide sale of assets occurs. 

2. Notwithstanding the provisions of § 2.10, where 
there is a sale between related parties (whether or 
not they were, are or will be providers of Medicaid 
services), the buyer's allowable cost basis for the 
nursing facility shall be the seller's allowable 
depreciated historical cost (net book value), as 
determined for Medicaid reimbursement. 

3. For purposes of Medicaid reimbursement, a "bona 
fide" sale shall mean a transfer of title and possession 
for consideration between parties which are not 
related. Parties shall be deemed to be "related" if 
they are related by reasons of common ownership or 
control. If the parties are members of an immediate 
family, the sale shall be presumed to be between 
related parties if the ownership or control by 

Vol. 9, Issue 13 

Proposed Regulations 

immediate family members, when aggregated together, 
meets the definitions of "common ownership" or 
"controL" See S 2.10 C for definitions of "common 
ownership," "control," "immediate family," and 
"significant ownership or controL" 

4. The useful life of the fixed assets of the facility 
shall be determined by AHA guidelines. 

5. The buyer's basis in the purchased assets shall be 
reduced by the value of the depreciation recapture 
due the state by the provider-seller, until 
arrangements for repayment have been agreed upon 
by DMAS. 

6. In the event the NF is owned by the seller for less 
than five years, the reimbursable cost basis of the 
purchased NF to the buyer, shall be the seller's 
allowable historical cost as determined by DMAS. 

C. An appraisal expert shall be defined as an individual 
or a firm that is experienced and specializes in 
multi-purpose appraisals of plant assets involving the 
establishing or reconstructing of the historical cost of such 
assets. Such an appraisal expert employs a specially 
trained and supervised staff with a complete range of 
appraisal and cost construction techniques; is experienced 
in appraisals of plant assets used by providers, and 
demonstrates a knowledge and understanding of the 
regulations involving applicable reimbursement principles, 
particularly those pertinent to depreciation; and is 
unrelated to either the buyer or seller. 

D. At a minimum, appraisals must include a breakdown 
by cost category as follows: 

1. Building; fixed equipment; movable equipment; land; 
land improvements. 

2. The estimated useful life computed in accordance 
with AHA guidelines of the three categories, building, 
fixed equipment, and movable equipment must be 
included in the appraisaL This information shall be 
utilized to compute depreciation schedules. 

E. Depreciation recapture. 

1. The provider-seller of the facility shall make a 
retrospective settlement with DMAS in instances where 
a gain was made on disposition. The department shall 
recapture the depreciation paid to the provider by 
Medicaid for the period of participation in the 
Program to the extent there is gain realized on the 
sale of the depreciable assets. A final cost report and 
refund of depreciation expense, where applicable, shall 
be due within 30 days from the transfer of title (as 
defined below). 

2. No depreciation adJustment shall be made in the 
event of a loss or abandonment. 
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F. Reimbursable depreciation. 

1. For the purpose of this section, "sale or transfer" 
shall mean any agreement between the transferor and 
the transferee by which the former, in consideration 
of the payment or promise of payment of a certain 
price in money, transfers to the latter the title and 
possession of the property. 

2. Upon the sale or transfer of the real and tangible 
personal property compnsmg a licensed nursing 
facility certified to provide services to DMAS, the 
transferor or other person liable therein shall 
reimburse to the Commonwealth the amount of 
depreciation previously allowed as a reasonable cost 
of providing such services and subject to recapture 
under the provisions of the State Plan for Medical 
Assistance. The amount of reimbursable depreciation 
shall be paid to the Commonwealth within 30 days of 
the sale or transfer of the real property unless an 
alternative form of repayment, the term of which 
shall not exceed one year, is approved by the 
director. 

3. Prior to the transfer, the transferor shall file a 
written request by certified or registered mail to the 
director for a letter of verification that he either does 
not owe the Commonwealth any amount for 
reimbursable depreciation or that he has repaid any 
amount owed the Commonwealth for reimbursable 
depreciation or that an alternative form of repayment 
has been approved by the director. The request for a 
letter of verification shall state: 

a. That a sale or transfer is about to be made; 

b. The location and general description of the 
property to be sold or transferred; 

c. The names and addresses of the transferee and 
transferor and all such business names and 
addresses of the transferor for the last three years; 
and 

d. Whether or not there is a debt owing to the 
Commonwealth for the amount of depreciation 
charges previously allowed and reimbursed as a 
reasonable cost to the transferor under the Virginia 
Medical Assistance Program. 

4. Within 90 days after receipt of the request, the 
director shall determine whether or not there is an 
amount due to the Commonwealth by the nursing 
facility by reason of depreciation charges previously 
allowed and reimbursed as a reasonable cost under 
DMAS and shall notify the transferor of such sum, if 
any. 

5. The transferor shall provide a copy of this section 
and a copy of his request for a letter of verification 
to the prospective transferee via certified mail at least 

30 days prior to the transfer. However, whether or not 
the transferor provides a copy of this section and his 
request for verification to the prospective transferee 
as required herein, the transferee shall be deemed to 
be notified of the requirements of this law. 

6. After the transferor has made arrangements 
satisfactory to the director to repay the amount due 
or if there is no amount due, the director shall issue 
a letter of verification to the transferor in recordable 
form stating that the transferor has complied with the 
provisions of this section and setting forth the term of 
any alternative repayment agreement. The failure of 
the transferor to reimburse to the Commonwealth the 
amount of depreciation previously allowed as a 
reasonable cost of providing service to DMAS in a 
timely manner renders the transfer of the nursing 
facility ineffective as to the Commonwealth. 

7. Upon a finding by the director that such sale or 
transfer is ineffective as to the Commonwealth, DMAS 
may collect any sum owing by any means available by 
law, including devising a schedule for reducing the 
Medicaid reimbursement to the transferee up to the 
amount owed the Commonwealth for reimbursable 
depreciation by the transferor or other person liable 
therein. Medicaid reimbursement to the transferee 
shall continue to be so reduced until repayment is 
made in full or the terms of the repayment are 
agreed to by the transferor or person liable therein. 

8. In the event the transferor or other person liable 
therein defaults on any such repayment agreement the 
reductions of Medicaid reimbursement to the 
transferee may resume. 

An action brought or initiated to reduce the 
transferee's Medicaid reimbursement or an action for 
attachment or levy shall not be brought or initiated 
more than six months after the date on which the 
sale or transfer has taken place unless the sale or 
transfer has been concealed or a letter of verification 
has not been obtained by the transferor or the 
transferor defaults on a repayment agreement 
approved by the director. 

Article 2. 
Operating Cost Component. 

§ 2.6. Operating cost. 

A. Operating cost shall be the total allowable inpatient 
cost less plant cost and NATCEPs costs. See Part VII for 
rate determination procedures for NATCEPs costs. To 
calculate the reimbursement rate, operating cost shall be 
converted to a per diem amount by dividing it by the 
greater of actual patient days, or the number of patient 
days computed as 95% of the daily licensed bed 
complement during the applicable cost reporting period. 

B. For NFs of 30 beds or less, to calculate the 
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reimbursement rate the number of patient days will 
continue to be computed as not less than 85% of the daily 
licensed bed complement. 

§ 2.7. Nursing facility reimbursement formula. 

A. Effective on and after October I, 1990, all NFs 
subject to the prospective payment system shall be 
reimbursed under a revised formula entitled "The Patient 
Intensity Rating System (PIRS)." PIRS is a patient based 
methodology which links NF's per diem rates to the 
intensity of services required by a NF's patient mix. Three 
classes were developed which group patients together 
based on similar functional characteristics and service 
needs. 

l. Any NF rece1vmg Medicaid payments on or after 
October 1, 1990, shall satisfy all the requirements of § 
1919(b) through (d) of the Social Security Act as they 
relate to provision of services, residents' rights and 
administration and other matters. 

2. In accordance with § 1.3, direct patient care 
operating cost peer groups shall be established for the 
Virginia portion of the Washington DC-MD-VA MSA, 
the Richmond-Petersburg MSA and the rest of the 
state. Direct patient care operating costs shall be as 
defined in VR 460-03-1491. Indirect patient care 
operating cost peer groups shall be established for the 
Virginia portion of the Washington DC-MD-V A MSA 
and for the rest of the state. Indirect patient care 
operating costs shall include all other operating costs, 
not defined in VR 460-03-4.1941 as direct patient care 
operating costs and NATCEPs costs. 

3. Each NF's Service Intensity Index (Sll) shall be 
calculated for each semiannual period of a NF's fiscal 
year based upon data reported by that NF and 
entered into DMAS' Long Term Care Information 
System (LTCIS). Data will be reported on the 
multidimensional assessment form prescribed by DMAS 
(now DMAS-95) at the time of admission and then 
twice a year for every Medicaid recipient in a NF. 
The NF's SII, derived from the assessment data, will 
be normalized by dividing it by the average for ali 
NF's in the state. 

See VR 460-03-4.1944 for the PIRS class structure, the 
relative resource cost assigned to each class, the 
method of computing each NF's facility score and the 
methodology of computing the NF's semiannual Slls. 

4. The normalized SII shall be used to calculate the 
initial direct patient care operating cost peer group 
medians. It shall also be used to calculate the direct 
patient care operating cost prospective ceilings and 
direct patient care operating cost prospective rates for 
each semiannual period of a NF's subsequent fiscal 
years. 

a. The normalized SII, as determined during the 
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quarter ended September 30, 1990, shall be used to 
calculate the initial direct patient care operating 
cost peer group medians. 

b. A NF's direct patient care operating cost 
prospective ceiling shall be the product of the NF's 
peer group direct patient care ceiling and the NF's 
normalized SII for the previous semiannual period. 
A NF's direct patient care operating cost prospective 
ceiling will be calculated semiannually. 

c. An SSI rate adjustment, if any, shall be applied to 
a NF's prospective direct patient care operating cost 
base rate for each semiannual period of a NF's 
fiscal year. The SII determined in the second 
semiannual period of the previous fiscal year shall 
be divided by the average of the previous fiscal 
year's Slls to determine the SII rate adjustment, if 
any, to the first semiannual period of the subsequent 
fiscal year's prospective direct patient care 
operating cost base rate. The SII determined in the 
first semiannual period of the subsequent fiscal year 
shall be divided by the average of the previous 
fiscal year's Slls to determine the SII rate 
adjustment, if any, to the second semiannual period 
of the subsequent fiscal year's prospective direct 
patient care operating cost base rate. 

d. See VR 460-03-4.1944 for an illustration of how 
the SII is used to adjust direct patient care 
operating ceilings and the semiannual rate 
adjustments to the prospective direct patient care 
operating cost base rate. 

5. An adjustment factor shall be applied to both the 
direct patient care and indirect patient care peer 
group medians to determine the appropriate initial 
peer group ceilings. 

a. The DMAS shall calculate the estimated gross NF 
reimbursement required for the forecasted number 
of NF bed days during fiscal year 1991 under the 
prospective payment system in effect through 
September 30, 1990, as modified to incorporate the 
estimated additional NF reimbursement mandated 
by the provisions of § 1902(a)(l3)(A) of the Social 
Security Act as amended by § 42II(b)(l) of the 
Omnibus Budget Reconciliation Act of 1987. 

b. The DMAS shall calculate the estimated gross NF 
reimbursement required for the forecasted number 
of NF bed days during FY 1991 under the PIRS 
prospective payment system. 

c. The DMAS shall determine the differential 
between a and b above and shail adjust the peer 
group medians within the PIRS as appropriate to 
reduce the differential to zero. 

d. The adjusted PIRS peer group medians shall 
become the initial peer group ceilings. 

Monday, March 22, 1993 



Proposed Regulations 

B. The allowance for inflation shall be based on the 
percentage of change in the moving average of the Skilled 
Nursing Facility Market basket of Routine Service Costs, as 
developed by Data Resources, Incorporated, adjusted for 
Virginia, determined in the quarter in which the NF's 
most recent fiscal year ended. NFs shall have their 
prospective operating cost ceilings and prospective 
operating cost rates established in accordance with the 
following methodology: 

1. The initial peer group ceilings established under § 
2. 7 A shall be the final peer group ceilings for a NF's 
first full or partial fiscal year under PIRS and shall 
be considered as the initial "interim ceilings" for 
calculating the subsequent fiscal year's peer group 
ceilings. Peer group ceilings for subsequent fiscal 
years shall be calculated by adjusting the initial 
"interim" ceilings by a "percentage factor" which 
shall eliminate any allowances for inflation after 
September 30, !990, calculated in both §§ 2.7 A 5 a 
and 2.7 A 5 c. The adjusted initial "interim" ceilings 
shall be considered as the final "interim ceiling." Peer 
group ceilings for subsequent fiscal years shall be 
calculated by adjusting the final "interim" ceiling, as 
determined above, by 100% of historical inflation from 
October I, !990, to the beginning of the NFs next 
fiscal year to obtain new "interim" ceilings, and 50% 
of the forecasted inflation to the end of the NFs next 
fiscal year. 

2. A NF's average allowable operating cost rates, as 
determined from its most recent fiscal year's cost 
report, shall be adjusted by 50% of historical inflation 
and 50% of the forecasted inflation to calculate its 
prospective operating cost .base rates. 

C. The PIRS method shall still require comparison of 
the prospective operating cost rates to the prospective 
operating ceilings. The provider shall be reimbursed the 
lower of the prospective operating cost rates or 
prospective operating ce.ilings. 

D. Nonoperating costs. 

I. Allowable plant costs shall be reimbursed in 
accordance with Part II, Article 1. Plant costs shall 
not include the component of cost related to making 
or producing a supply or service. 

2. NATCEPs cost shall be reimbursed in accordance 
with Part VII. 

E. The prospective rate for each NF shall be based 
upon operating cost and plant cost components or charges, 
whichever is lower, plus NATCEPs costs. The disallowance 
of nonreimbursable operating costs in any current fiscal 
year shall be reflected in a subsequent year's prospective 
rate determination. Disallowances of nonreimbursable plant 
costs and NATCEPs costs shall be reflected in the year in 
which the nonreimbursable costs are included. 

F. For those NFs whose operating cost rates are below 
the ceilings, an incentive plan shall be established whereby · 
a NF shall be paid, on a sliding scale, up to 25% of the 
difference between its allowable operating cost rates and 
the peer group ceilings under the PIRS. 

I. The table below presents four incentive examples 
under the PIRS: 

Allowable Difference Scale 
Peer Group Cost % of Sliding % Dif 
Ceilings Per Day Ceiling Scale ference 

$30.00 $27.00 $3.00 10% $ .30 10% 
30.00 22.50 7.50 25% 1. 88 25% 
30.00 20.00 10.00 33% 2.50 25% 
30.00 30.00 0 0 

2. Separate efficiency incentives shall be calculated 
for both the direct and indirect patient care operating 
ceilings and costs. 

G. Quality of care requirement. 

A cost efficiency incentive shall not be paid to a NF for 
the prorated period of time that it is not in conformance 
with substantive, nonwaived life, safety, or quality of care 
standards. 

H. Sale of facility. 

In the event of the sale of a NF, the prospective base 
operating cost rates for the new owner's first fiscal period 
shall be the seller's prospective base operating cost rates 
before the sale. 

I. Public notice. 

To comply with the requirements of § 1902(a)(28)(c) of 
the Social Security Act, DMAS shall make available to the 
public the data and methodology used in establishing 
Medicaid payment rates for nursing facilities. Copies may 
be obtained by request under the existing procedures of 
the Virginia Freedom of Information Act. 

§ 2.8. Phase-in period. 

A. To assist NFs in converting to the PIRS methodology, 
a phase-in period shall be provided until June 30, 1992. 

B. From October I, 1990, through June 30, 1991, a NF's 
prospective operating cost rate shall be a blended rate 
calculated at 33% of the PIRS operating cost rates 
determined by § 2.7 above and 67% of the "current" 
operating rate determined by subsection D below. 

C. From July I, 1991, through June 30, 1992, a NF's 
prospective operating cost rate shall be a blended rate 
calculated at 67% of the PIRS operating cost rates 
determined by § 2.7 above and 33% of the "current" 
operating rate determined by subsection D below. 

D. The following methodology shall be applied to 
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calculate a NF's "current" operating rate: 

1. Each NF shall receive as its base "current" 
operating rate, the weighted average prospective 
operating cost per diems and efficiency incentive per 
diems if applicable, calculated by DMAS to be 
effective September 30, 1990. 

2. The base "current" operating rate established above 
shall be the "current" operating rate for the NF's first 
partial fiscal year under PIRS. The base "current" 
operating rate shall be adjusted by appropriate 
allowance for historical inflation and 50% of the 
forecasted inflation based on the methodology 
contained in § 2.7 B at the beginning of each of the 
NF's fiscal years which starts during the phase-in 
period, October 1, 1990, through June 30, 1992, to 
determine the NF's prospective "current" operating 
rate. See VR 460-03-4.1944 for example calculations. 

§ 2.8. Nursing facility rate change. 

For the period beginning July 1, 1991, and ending June 
30, 1992, the per diem operating rate for each NF shall be 
adjusted. This shall be accomplished by applying a 
uniform adjustment factor to the rate of each NF. 

Article 3. 
Allowable Cost Identification. 

§ 2.9. Allowable costs. 

Costs which are included in rate determination 
procedures and final settlement shall be only those 
allowable, reasonable costs which are acceptable under the 
Medicare principles of reimbursement, except as 
specifically modified in the Plan and as may be subject to 
individual or ceiling cost limitations and which are 
classified in accordance with the DMAS uniform chart of 
accounts (see VR 460-03-4.1941, Uniform Expense 
Classification). 

A. Certification. 

The cost of meeting all certification standards for NF 
requirements as required by the appropriate state 
agencies, by state laws, or by federal legislation or 
regulations. 

B. Operating costs. 

I. Direct patient care operating costs shall be defined 
in VR 460-03-4.1941. 

2. Allowable direct patient care operating costs shall 
exclude (i) personal physician fees, and (ii) pharmacy 
services and prescribed legend and nonlegend drugs 
provided by nursing facilities which operate licensed 
in-house pharmacies. These services shall be billed 
directly to DMAS through separate provider 
agreements and DMAS shall pay directly in 
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accordance with subsections e and f of Attachment 
4.19 B of the State Plan for Medical Assistance (VR 
460-02-4.1920). 

3. Indirect patient care operating costs include all 
other operating costs, not identified as direct patient 
care operating costs and NATCEPs costs in VR 
460-03-4.1941, which are allowable under the Medicare 
principles of reimbursement, except as specifically 
modified herein and as may be subject to individual 
cost or ceiling limitations. 

C. Allowances/goodwill. 

Bad debts, goodwill, charity, courtesy, and all other 
contractual allowances shall not be recognized as an 
allowable cost. 

§ 2.10. Purchases/related organizations. 

A. Costs applicable to services, facilities, and supplies 
furnished to the provider by organizations related to the 
provider by common ownership or control shall be 
included in the allowable cost of the provider at the cost 
to the related organization, provided that such costs do not 
exceed the price of comparable services, facilities or 
supplies. Purchases of existing NFs by related parties shall 
be governed by the provisions of ~ 2.5 B 2. 

Allowable cost applicable to management services 
furnished to the provider by organizations related to the 
provider by common ownership or control shall be lesser 
of the cost to the related organization or the per patient 
day ceiling limitation established for management services 
cost. (See VR 460-03-4.1943, Cost Reimbursement 
Limitations.) 

B. Related to the provider shall mean that the provider 
is related by reasons of common ownership or control by 
the organization furnishing the services, facilities, or 
supplies. 

C. Common ownership exists when an individual or 
individuals or entity or entities possess significant 
ownership or equity in the parties to the transaction. 
Control exists where an individual or individuals or entity 
or entities have the power, directly or indirectly, 
significantly to influence or direct the actions or policies 
of the parties to the transaction. Significant ownership or 
control shall be deemed to exist where an individual is a 
"person with an ownership or control interest" within the 
meaning of 42 CFR 455.101. If the parties to the 
transaction are members of an immediate family, as 
defined below, the transaction shall be presumed to be 
between related parties if the ownership or control by 
immediate family members, when aggregated together, 
meets the definitions of "common ownership" or "control," 
as set forth above. Immediate family shall be defined to 
include, but not be limited to, the following: (i) husband 
and wife, (ii) natural parent, child and sibling, (iii) 
adopted child and adoptive parent, (iv) step-parent, 
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step-child, step-sister, and step-brother, (v) father-in-law, 
mother~in-law, sister-in-law, brother-in-law, son-in-law and 
daughter-in-law, and (vi) grandparent and grandchild. 

D. Exception to the related organization principle. 

1. Effective with cost reports having fiscal years 
beginning on or after July 1, 1986, an exception to the 
related organization principle shall be allowed. Under 
this exception, charges by a related organization to a 
provider for goods or services shall be allowable cost 
to the provider if all four of the conditions set out 
below are met 

2. The exception applies if the provider demonstrates 
by convincing evidence to the satisfaction of DMAS 
that the following criteria have been met: 

a. The supplying organization is a bona fide separate 
organization. This means that the supplier is a 
separate sole proprietorship, partnership, joint 
venture, association or corporation and not merely 
an operating division of the provider organization. 

b. A substantial part of the supplying organization's 
business activity of the type carried on with the 
provider is transacted with other organizations not 
related to the provider and the supplier by common 
ownership or control and there is an open, 
competitive market for the type of goods or services 
furnished by the organization. In determining 
whether the activities are of similar type, it is 
important to also consider the scope of the activity. 

For example, a full service management contract 
would not be considered the same type of business 
activity as a minor data processing contract. The 
requirement that there be an open, competitive 
market is merely intended to assure that the item 
supplied has a readily discernible price that is 
established through arms-length bargaining by well 
informed buyers ·and sellers. 

c. The goods or services shall be those which 
commonly are obtained by institutions such as the 
provider from other organizations and are not a 
basic element of patient care ordinarily furnished 
directly to patients by such institutions. This 
requirement means that institutions such as the 
provider typically obtain the good or services from 
outside sources rather than producing the item 
internally. 

d. The charge to the provider is in line with the 
charge for such services, or supplies in the open 
market and no more than the charge made under 
comparable circumstances to others by the 
organization for such goods or services. The phrase 
"open market" takes the same meaning as "open, 
competitive market" in subdivision b above. 

3. Where all of the conditions of this exception are 
met, the charges by the supplier to the provider for 
such goods or services shall be allowable as costs. 

4. This exception does not apply to the purchase, lease 
or construction of assets such as property, buildings, 
fixed equipment or major movable equipment. The 
terms "goods and services" may not be interpreted or 
construed to mean capital costs associated with such 
purchases, leases, or construction. 

E. Three competitive bids shall not be required for the 
building and fixed equipment components of a construction 
project outlined in § 2.2. Reimbursement shall be in 
accordance with § 2.10 A with the limitations stated in § 
2.2 B. 

§ 2.11. Administrator/owner compensation. 

A Administrators' compensation, whether administrators 
are owners or non-owners, shall be based on a schedule 
adopted by DMAS and varied according to facility bed 
size. The compensation schedule shall be adjusted annually 
to reflect cost-of-living increases and shall be published 
and distributed to providers annually. The administrator's 
compensation schedule covers only the position of 
administrator and assistants and does not include the 
compensation of owners employed in capacities other than 
the NF administrator (see VR 460-03-4.1943, Cost 
Reimbursement Limitations). 

B. Administrator compensation shall mean remuneration 
paid regardless of the form in which it is paid. This 
includes, but shall not be limited to, salaries, professional 
fees, insurance premiums (if the benefits accrue to the 
employer/owner or his beneficiary) director fees, personal 
use of automobiles, consultant fees, management fees, 
travel allowances, relocation expenses in excess of IRS 
guidelines, meal allowances, bonuses, pension plan costs, 
and deferred compensation plans. Management fees, 
consulting fees, and other services performed by owners 
shall be included in the total compensation if they are 
performing administrative duties regardless of how such 
services may be classified by the provider. 

C. Compensation for all administrators (owner and 
nonowner) shall be based upon a 40 hour week to 
determine reasonableness of compensation. 

D. Owner/administrator employment documentation. 

1. Owners who perform services for a NF as an 
administrator and also perform additional duties must 
maintain adequate documentation to show that the 
additional duties were performed beyond the normal 
40 hour week as an administrator. The additional 
duties must be necessary for the operation of the NF 
and related to patient care. 

2. Services provided by owners, whether in employee 
capacity, through management contracts, or through 
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home office relationships shall be compared to the 
cost and services provided in arms~length transactions. 

3. Compensation for such services shall be adjusted 
where such compensation exceeds that paid in such 
arms-length traRsaetieB transactions or where there is 
a duplication of duties normally rendered by an 
administrator. No reimbursement shall be allowed for 
compensation where owner services cannot be 
documented and audited. 

§ 2.12. Depreciation. 

The allowance for depreciation shall be restricted to the 
straight line method with a useful life in compliance with 
AHA guidelines. If the item is not included in the AHA 
guidelines, reasonableness shall be applied to determine 
useful life. 

§ 2.13. Rent/Leases. 

Rent or lease expenses shall be limited by the 
provisions of VR 460-03-4.1942, Leasing of Facilities. 

§ 2.14. Provider payments. 

A. Limitations. 

!. Payments to providers, shall not exceed charges for 
covered services except for (i) public providers 
furnishing services free of charge or at a nominal 
charge (ii) nonpublic provider whose charges are 60% 
or less of the allowable reimbursement represented by 
the charges and that demonstrates its charges are less 
than allowable reimbursement because its customary 
practice is to charge patients based on their ability to 
pay. Nominal charge shall be defined as total charges 
that are 60% or less of the allowable reimbursement 
of services represented by these charges. Providers 
qualifying in this section shall receive allowable 
reimbursement as determined in this Plan. 

2. Allowable reimbursement in excess of charges may 
be carried forward for payment in the two succeeding 
cost reporting periods. A new provider may carry 
forward unreimbursed allowable reimbursement in the 
five succeeding cost reporting periods. 

3. Providers may be reimbursed the carry forward to 
a succeeding cost reporting period (i) if total charges 
for the services provided in that subsequent period 
exceed the total allowable reimbursement in that 
period (ii) to the extent that the accumulation of the 
carry forward and the allowable reimbursement in 
that subsequent period do not exceed the providers' 
direct and indirect care operating ceilings plus 
allowable plant cost. 

B. Payment for service shall be based upon the rate in 
effect when the service was rendered. 
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C. For cost reports filed on or after August I, I992. an 
interim settlement shall be made by DMAS within 00 ISO 
days after receipt and review of the cost report. The 
180-day time frame shall similarly app~v to cost reports 
filed but not 1nterim settled as of August I. 1992. The 
word "review," for purposes of interim settlement, shall 
include verification that all financial and other data 
specifically requested by DMAS is submitted with the cost 
report. Review shall also mean examination of the cost 
report and other required submission for obvious errors, 
inconsistency, inclusion of past disallowed costs, unresolved 
prior year cost adjustments and a complete signed cost 
report that conforms to the current DMAS requirements 
herein. 

However, an interim settlement shall not be made when 
one of the following conditions exists. 

1. Cost report filed by a terminated provider; 

2. Insolvency of the provider at the time the cost 
report is submitted; 

3. Lack of a valid provider agreement and 
decertification; 

4. Moneys owed to DMAS; 

5. Errors or inconsistencies in the cost report; or 

6. lncomplete/nonacceptable cost report. 

§ 2.15. Legal fees/accounting. 

A. Costs claimed for legal/accounting fees shall be 
limited to reasonable and customary fees for specific 
services rendered. Such costs must be related to patient 
care as defined by Medicare principles of reimbursement 
and subject to applicable regulations herein. 
Documentation for legal costs must be available at the 
time of audit. 

B. Retainer fees shall be considered an allowable cost 
up to the limits established in VR 460-03-4.1943, Cost 
Reimbursement Limitations. 

C. As mandated by the Omnibus Budget Reconciliation 
Act of !990, effective November 5, 1990, reimbursement of 
legal expenses for frivolous litigation shall be denied if the 
action is initiated on or after November 5, 1990. Frivolous 
litigation is any action initiated by the nursing facility that 
is dismissed on the basis that no reasonable legal ground 
existed for the institution of such action. 

§ 2.16. Documentation. 

Adequate documentation supporting cost claims must be 
provided at the time of interim settlement, cost settlement, 
audit, and final settlement. 

§ 2.! 7. Fraud and abuse. 
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Previously disallowed costs which are under appeal and 
affect more than one cost reporting period shall be 
disclosed in subsequent cost reports if the provider wishes 
to reserve appeal rights for such subsequent cost reports. 
The reimbursement effect of such appealed costs shall be 
computed by the provider and submitted to DMAS with 
the cost report. Where such disclosure is not made to 
DMAS, the inclusion of previously disallowed costs may be 
referred to the Medicaid Fraud Control Unit of the Office 
of the Attorney General. 

Article 4. 
New Nursing Facilities. 

§ 2.18. Interim rate. 

A. For all new or expanded NFs the 95% occupancy 
requirement shall be waived for establishing the first cost 
reporting period interim rate. This first cost reporting 
period shall not exceed 12 months from the date of the 
NF's certification. 

B. Upon a showing of good cause, and approval of the 
DMAS, an existing NF that expands its bed capacity by 
50% or more shall have the option of retaining its 
prospective rate, or being treated as a new NF. 

C. The 95% occupancy requirement shall be applied to 
the first and subsequent cost reporting periods' actual costs 
for establishing such NF's second and future cost reporting 
periods' prospective reimbursement rates. The 95% 
occupancy requirement shall be considered as having been 
satisfied if the new NF achieved a 95% occupancy at any 
point in time during the first cost reporting period. 

D. A new NF's interim rate for the first cost reporting 
period shaH be determined based upon the lower of its 
anticipated allowable cost determined from a detailed 
budget (or pro forma cost report) prepared by the 
provider and accepted by the DMAS, or the appropriate 
operating ceilings or charges. 

E. Any NF receiving reimbursement under new NF 
status shall not be eligible to receive the blended phase-in 
period rate under § 2.8. 

F. During its first semiannual period of operation, a 
newly constructed or newly enrolled NF shall have an 
assigned Sll based upon its peer group's average Sll for 
direct patient care. An expanded NF receiving new NF 
treatment, shall receive the Sll calculated for its last 
semiannual period prior to obtaining new NF status. 

§ 2.19. Final rate. 

The DMAS shall reimburse the lower of the appropriate 
operating ceilings, charges or actual allowable cost for a 
new NF's first cost reporting period of operation, subject 
to the procedures outlined above in § 2.18 A, C, E, and F. 

Upon determination of the actual allowable operating 

cost for direct patient care and indirect patient care the 
per diem amounts shall be used to determine if the 
provider is below the peer group ceiling used to set its 
interim rate. If costs are below those ceilings, an 
efficiency incentive shall be paid at settlement of the first 
year cost report. 

This incentive will allow a NF to be paid up to 25% of 
the difference between its actual allowable operating cost 
and the peer group ceiling used to set the interim rate. 
(Refer to § 2. 7 F.) 

Article 5. 
Cost Reports. 

§ 2.20. Cost report submission. 

A. Cost reports are due not later than 90 days after the 
provider's fiscal year end. If a complete cost report is not 
received within 90 days after the end of the provider's 
fiscal year, it is considered delinquent. The cost report 
sball be deemed complete for the purpose of cost 
settlement when DMAS has received all of the following: 

1. Completed cost reporting form(s) provided by 
DMAS, with signed certification(s); 

2. The provider's trial balance showing adjusting 
journal entries; 

3. a. The provider's audited financial statements 
including, but not limited to, a balance sheet, a 
statement of income and expenses, a statement of 
retained earnings (or fund balance), ftftd a statement 
of cash flows , footnotes to the financial statements, 
and the management report . Multi·facility providers 
ft6l lHwiRg iadividHal ffieili!y !iaaaeial slalemea!s sllall
st!lm!H the "tr' sefies selleaules ffaffi llle east rep6fl 
plus a stalemeat &I' ellanges lft eash liBw aftd 
eerperate eenseliElateEl fiHaHeial statemeHts; shall be 
governed by § 2.20 A 6; 

b. Schedule of restricted cash funds that identify 
the purpose of each fund and the amount; 

c. Schedule of investments by type (stock, bond, 
etc.), amount, and current market value; 

4. Schedules which reconcile financial statements and 
trial balance to expenses claimed in the cost report; 

5. Depreciation schedule er sumftlary ; 

6. H6me ~ east ~ H applieable; aftd NFs 
which are part of a chain organization must also file: 

a. Home office cost report; 

b. Audzted consolidated financial statements of the 
chain organization including the management report 
and footnotes to the financial statements; 
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c. The NFs financial statements including, but not 
limited to, a balance sheet, a statement of income 
and expenses, a statement of retained earnings (or 
fund balance), and a statement of cash flows,' 

d. Schedule of restricted cash funds that identify 
the purpose of each fund and the amount,' 

e. Schedule of investments by type (stock, bond, 
etc.), amount, and current market value; and 

7. Such other analytical information or supporting 
Elee1:1meats re€j:Hested documentation that may be 
required by DMAS when !he ees! reper!iag ferms are 
seat !e !he provider , 

B. When cost reports are delinquent, the provider's 
interim rate shall be reduced by 20% the first month and 
an additional 20% of the original interim rate for each 
subsequent month the report has not been submitted. 
DMAS shall notify the provider of the schedule of 
reductions which shall start on the first day of the 
following month. For example, for a September 30 fiscal 
year end, notification will be mailed in early January 
stating that payments will be reduced starting with the 
first payment in February. 

C. After the overdue cost report is received, desk 
reviewed, and a new prospective rate established, the 
amounts withheld shall be computed and paid. If the 
provider fails to submit a complete cost report within 180 
days after the fiscal year end, a penalty in the amount of 
10% of the balance withheld shall be forfeited to DMAS. 

§ 2.2L Reporting form, 

All cost reports shall be submitted on uniform reporting 
forms provided by the DMAS, or by Medicare if 
applicable, Such cost reports, subsequent to the initial cost 
report period, shall cover a 12-month period. Any 
exceptions must be approved by the DMAS. 

§ 2.22. Accounting method. 

The accrual method of accounting and cost reporting is 
mandated for all providers. 

§ 2.23. Cost report extensions. 

A. Extension for submission of a cost report may be 
granted if the provider can document extraordinary 
circumstances beyond its control. 

B. Extraordinary circumstances do not include: 

1. Absence or changes of chief finance officer, 
controller or bookkeeper; 

2. Financial statements not completed; 

3. Office or building renovations; 
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4. Home office cost report not completed; 

5. Change of stock ownership; 

6. Change of intermediary; 

7. Conversion to computer; or 

8. Use of reimbursement specialist. 

§ 2.24. Fiscal year changes. 

All fiscal year end changes must be approved 90 days 
prior to the beginning of a new fiscal year. 

Article 6. 
Prospective Rates. 

§ 2.25. Time frames. 

A. For cost reports filed on or after August 1, 1992, a 
prospective rate shall be determined by DMAS within 90 
days of the receipt of a complete cost report (See § 2.20 
A.) The 180-day time frame shall similarly apply to cost 
reports filed but for which a prospective rate has not 
been set as of August I, 1992. Rate adjustments shall be 
made retroactive to the first day of the provider's new 
cost reporting year. Where a field audit is necessary to set 
a prospective rate, the DMAS shall have an additional 90 
days to determine any appropriate adjustments to the 
prospective rate as a result of such field audit. This time 
period shall be extended if delays are attributed to the 
provider. 

B. Subsequent to establishing the prospective rate DMAS 
shall conclude the desk audit of a providers' cost report 
and determine if further field audit activity is necessary. 
The DMAS will seek repayment or make retroactive 
settlements when audit adjustments are made to costs 
claimed for reimbursement. 

Article 7. 
Retrospective rates. 

§ 2.26. The retrospective method of reimbursement shall 
be used for Mental Health/Mental Retardation facilities. 

§ 2.27, (reserved) 

Article 8. 
Record Retention. 

§ 2.28. Time frames. 

A. All of the NF's accounting and related records, 
including the general ledger, books of original entry, and 
statistical data must be maintained for a minimum of five 
years, or until all affected cost reports are final settled. 

B. Certain information must be maintained for the 
duration of the provider's participation in the DMAS and 
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until such time as all cost reports are settled. Examples of 
such information are set forth in § 2.29. 

§ 2.29. Types of records to be maintained. 

Information which must be maintained for the duration 
of the provider's participation in the DMAS includes, but is 
not limited to: 

1. Real and tangible property records, including leases 
and the underlying cost of ownership; 

2. Itemized depreciation schedules; 

3. Mortgage documents, loan agreements, and 
amortization schedules; 

4. Copies of all cost reports filed with the DMAS 
together with supporting financial statements. 

§ 2.30. Record availability. 

The records must be available for audits by DMAS staff. 
Where such records are not available, costs shall be 
disallowed. 

Article 9. 
Audits. 

§ 2.31. Audit overview. 

Desk audits shall be performed to verify the 
completeness and accuracy of the cost report, and 
reasonableness of costs claimed for reimbursement. Field 
audits, as determined necessary by the DMAS, shall be 
performed on the records of each participating provider to 
determine that costs included for reimbursement were 
accurately determined and reasonable, and do not exceed 
the ceilings or other reimbursement limitations established 
by the DMAS. 

~ 2.32. Scope of audit. 

The scope of the audit includes, but shall not be limited 
to: trial balance verification, analysis of fixed assets, 
indebtedness, selected revenues, leases and the underlying 
cost of ownership, rentals and other contractual 
obligations, and costs to related organizations. The audit 
scope may also include various other analyses and studies 
relating to issues and questions unique to the NF and 
identified by the DMAS. Census and related statistics, 
patient trust funds, and billing procedures are also subject 
to audit. 

§ 2.33. Field audit requirements. 

Field audits shall be required as follows: 

1. For the first cost report on all new NF's. 

2. For the first cost report in which costs for bed 

additions or other expansions are included. 

3. When a NF is sold, purchased, or leased. 

4. As determined by DMAS desk audit. 

§ 2.34. Provider notification. 

The provider shall be notified in writing of all 
adjustments to be made to a cost report resulting from 
desk or field audit with stated reasons and references to 
the appropriate principles of reimbursement or other 
appropriate regulatory cites. 

§ 2.35. Field audit exit conference. 

A. The provider shall be offered an exit conference to 
be executed within 15 days following completion of the 
on-site audit activities, unless other time frames are 
mutually agreed to by the DMAS and provider. Where two 
or more providers are part of a chain organization or 
under common ownership, DMAS shall have up to 90 days 
after completion of all related on-site audit activities to 
offer an exit conference for all such NFs. The exit 
conference shall be conducted at the site of the audit or 
at a location mutually agreeable to the DMAS and the 
provider. 

B. The purpose of the exit conference shall be to enable 
the DMAS auditor to discuss such matters as the auditor 
deems necessary, to review the proposed field audit 
adjustments, and to present supportive references. The 
provider will be given an opportunity during the exit 
conference to present additional documentation and 
agreement or disagreement with the audit adjustments. 

C. All remaining adjustments, including those for which 
additional documentation is insufficient or not accepted by 
the DMAS, shall be applied to the applicable cost report(s) 
regardless of the provider's approval or disapproval. 

D. The provider shall sign an exit conference form that 
acknowledges the review of proposed adjustments. 

E. After the exit conference the DMAS shall perform a 
review of all remaining field audit adjustments. Within a 
reasonable time and after all documents have been 
submitted by the provider, the DMAS shall transmit in 
writing to the provider a final field audit adjustment 
report (FAAR), which will include all remaining 
adjustments not resolved during the exit conference. The 
provider shall have 15 days from the date of the letter 
which transmits the F AAR, to submit any additional 
documentation which may affect adjustments in the F AAR. 

§ 2.36. Audit delay. 

In the event the provider delays or refuses to permit an 
audit to occur or to continue or otherwise interferes with 
the audit process, payments to the provider shall be 
reduced as stated in § 2.20 B. 
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§ 2.37. Field audit time frames. 

A. If a field audit is necessary after receipt of a 
complete cost report, such audit shall be initiated within 
three years following the date of the last notification of 
program reimbursement and the on site activities, 
including exit conferences, shall be concluded within 180 
days from the date the field audit begins. Where audits 
are performed on cost reports for multiple years or 
providers, the time frames shall be reasonably extended 
for the benefit of the DMAS and subject to the provisions 
of § 2.35. 

B. Documented delays on the part of the provider will 
automatically extend the above time frames to the extent 
of the time delayed. 

C. Extensions of the time frames shall be granted to the 
department for good cause shown. 

D. Disputes relating to the timeliness established in §§ 
2.35 and 2.37, or to the grant of extensions to the DMAS, 
shall be resolved by application to the Director of the 
DMAS or his designee. 

PART Ill. 
APPEALS. 

§ 3.1. Dispute resolution for nonstate operated nursing 
facilities. 

A. NF's have the right to appeal the DMAS's 
interpretation and application of state and federal 
Medicaid and applicable Medicare principles of 
reimbursement in accordance with the Administrative 
Process Act, § 9-6.14.1 et seq. and § 32.1-325.1 of the Code 
of Virginia. 

B. Nonappealable issues. 

1. The use of state and federal Medicaid and 
applicable Medicare principles of reimbursement. 

2. The organization of participating NF's into peer 
groups according to location as a proxy for cost 
variation across facilities with similar operating 
characteristics. The use of individual ceilings as a 
proxy for determining efficient operation within each 
peer group. 

3. Calculation of the initial peer group ceilings using 
the most recent cost settled data available to DMAS 
that reflects NF operating costs inflated to September 
30, 1990. 

4. The use of the moving average of the Skilled 
Nursing Facility market basket of routine service 
costs, as developed by Data Resources, Incorporated, 
adjusted for Virginia, as the prospective escalator. 

5. The establishment of separate ceilings for direct 
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operating costs and indirect operating costs. 

6. The use of Service Intensity Indexes to identify the 
resource needs of given NFs patient mix relative to 
the needs present in other NFs. 

7. The development of Service Intensity Indexes based 
on: 

a. Determination of resource indexes for each 
patient class that measures relative resource cost. 

b. Determination of each NF's average relative 
resource cost index across all patients. 

c. Standardizing the average relative resource cost 
indexes of each NF across all NF's. 

8. The use of the DMAS Long Term Care Information 
System (LTCIS), assessment form (currently DMAS-95), 
Virginia Center on Aging Study, the State of Maryland 
Time and Moti'on Study of the Provision of Nursing 
Service in Long Term Care Facilities, and the KPMG 
Peat Marwick Survey of Virginia long-term care NF's 
nursing wages to determine the patient class system 
and resource indexes for each patient class. 

9. The establishment of payment rates based on 
service intensity indexes. 

§ 3.2. Conditions for appeal. 

A. An appeal shall not be heard until the following 
conditions are met: 

l. Where appeals result from desk or 
adjustments, the provider shall have 
notification of program reimbursement 
writing from the DMAS. 

field audit 
received a 

(NPR) in 

2. Any and all moneys due to DMAS shall be paid in 
full, unless a repayment plan has been agreed to by 
the Director of the Division of Cost Settlement and 
Audit. 

3. All first level appeal requests shall be filed in 
writing with the DMAS within 90 days following the 
Feeeij>t date of a DMAS notice of program 
reimbursement that adjustments have been made to a 
specific cost report. 

§ 3.3. Appeal procedure. 

A. There shall be two levels of administrative appeal. 

B. Informal appeals shall be decided by the Director of 
the Division of Cost Settlement and Audit after an 
informal fact finding conference is held. The decision of 
the Director of Cost Settlement and Audit shall be sent in 
writing to the provider within 30 business days following 
conclusion of the informal fact finding conference. 
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C. If the provider disagrees with such initial decision the 
provider may, at its discretion, file a notice of appeal to 
the Director of the DMAS. Such notice shall be in writing 
and filed within 30 business days of reeelj>t the date of 
the initial decision. 

D. Within 30 business days of the reeelj>t date of such 
notice of appeal, the director shall appoint a hearing 
officer to conduct the proceedings, to review the issues 
and the evidence presented, and to make a written 
recommendation. 

E. The director shall notify the provider of his final 
decision within 45 business days of reeelj>t the date of the 
appointed hearing officer's written recommendation, or 
after the parties have filed exceptions to the 
recommendations, whichever is later. 

F. The director's final written decision shall conclude 
the provider's administrative appeal. 

§ 3.4. Formal hearing procedures. 

Formal hearing procedures, as developed by DMAS, 
shall control the conduct of the formal administrative 
proceedings. 

§ 3.5. Appeals time frames. 

Appeal time frames noted throughout this section may 
be extended for the following reasons; 

A. The provider submits a written request prior to the 
due date requesting an extension for good cause and the 
DMAS approves the extension. 

B. Delays on the part of the NF documented by the 
DMAS shall automatically extend DMAS's time frame to 
the extent of the time delayed. 

C. Extensions of time frames shall be granted to the 
DMAS for good cause shown. 

D. When appeals for multiple years are submitted by a 
NF or a chain organization or common owners are 
coordinating appeals for more than one NF, the time 
frames shall be reasonably extended for the benefit of the 
DMAS. 

E. Disputes relating to the time lines established in § 3.3 
B or to the grant of extensions to the DMAS shall be 
resolved by application to the Director of the DMAS or his 
designee. 

§ 3.6. Dispute resolution for state-operated NFs. 

A. Definitions. 

"DMAS" means the Department of Medical Assistance 
Services. 

"Division director" means the director of a division of 
DMAS. 

"State-operated provider" means a provider of Medicaid 
services which is enrolled in the Medicaid program and 
operated by the Commonwealth of Virginia. 

B. Right to request reconsideration. 

I. A state-operated provider shall have the right to 
request a reconsideration for any issue which would 
be otherwise administratively appealable under the 
State Plan by a nonstate operated provider. This shall 
be the sole procedure available to state-operated 
providers. 

2. The appropriate DMAS division must receive the 
reconsideration request within 30 ealeRdar business 
days after the pFovidef Feeei\'es its date of a DMAS 
Notice of Amount of Program Reimbursement, notice 
of proposed action, findings letter, or other DMAS 
notice giving rise to a dispute. 

C. Informal review. 

The state-operated provider shall submit to the 
appropriate DMAS division written information specifying 
the nature of the dispute and the relief sought. If a 
reimbursement adjustment is sought, the written 
information must include the nature of the adjustment 
sought; the amount of the adjustment sought; and the 
reasons for seeking the adjustment. The division director 
or his designee shall review this information, requesting 
additional information as necessary. If either party so 
requests, they may meet to discuss a resolution. Any 
designee shall then recommend to the division director 
whether relief is appropriate in accordance with applicable 
law and regulations. 

D. Division director action. 

The division director shall consider any recommendation 
of his designee and shall render a decision. 

E. DMAS director review. 

A state-operated provider may, within 30 business days 
after reeeiviRg the date of the informal review decision of 
the division director, request hat the DMAS Director or his 
designee review the decision of the division director. The 
DMAS Director shall have the authority to take whatever 
measures he deems appropriate to resolve the dispute. 

F. Secretarial review. 

If the preceding steps do not resolve the dispute to the 
satisfaction of the state-operated provider, within 30 
business days after reeelj>t the date of the decision of the 
DMAS Director, the provider may request the DMAS 
director to refer the matter to the Secretary of Health and 
Human Resources and any other cabinet secretary as 
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appropriate. Any determination by such secretary or 
secretaries shall be final. 

PART IV. 
INDIVIDUAL EXPENSE LIMITATION. 

In addition to operating costs being subject to peer 
group ceilings, costs are further subject to maximum 
limitations as defined in VR 460-03-4.1943, Cost 
Reimbursement Limitations. 

PART V. 
COST REPORT PREPARATION INSTRUCTIONS. 

Instructions for preparing NF cost reports will be 
provided by the DMAS. 

PART VI. 
STOCK TRANSACTIONS. 

§ 6.1. Stock acquisition. 

The acquisition of the capital stock of a provider does 
not constitute a basis for revaluation of the provider's 
assets. Any cost associated with such an acquisition shall 
not be an allowable cost. The provider selling its stock 
continues as a provider after the sale, and the purchaser 
is only a stockholder of the provider. 

§ 6.2. Merger of unrelated parties. 

A. In the case of a merger which combines two or more 
unrelated corporations under the regulations of the Code 
of Virginia, there will be only one surviving corporation. If 
the surviving corporation, which will own the assets and 
liabilities of the merged corporation, is not a provider, a 
Certificate of Public Need, if applicable, must be issued to 
the surviving corporation. 

B. The nonsurviving corporation shall be subject to the 
policies applicable to terminated providers, including those 
relating to gain or loss on sales of NFs. 

§ 6.3. Merger of related parties. 

The statutory merger of two or more related parties or 
the consolidation of two or more related providers 
resulting in a new corporate entity shall be treated as a 
transaction between related parties. No revaluation shall 
be permitted for the surviving corporation. 

PART VII. 
NURSE AIDE TRAINING AND COMPETENCY 

EVALUATION PROGRAM AND COMPETENCY 
EVALUATION PROGRAMS (NATCEPs). 

§ 7.1. The Omnibus Budget Reconciliation Act of 1989 
(OBRA 89) amended § 1903(a)(2)(B) of the Social Security 
Act to fund actual NATCEPs costs incurred by NFs 
separately from the NF's medical assistance services 
reimbursement rates. 
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§ 7.2. NATCEPs costs. 

A. NATCEPs costs shall be as defined in VR 
460-03-4.1941. 

B. To calculate the reimbursement rate, NATCEPs costs 
contained in the most recently filed cost report shall be 
converted to a per diem amount by dividing allowable 
NATCEPs costs by the actual number of NF's patient days. 

C. The NATCEPs interim reimbursement rate 
determined in § 7.2 B shall be added to the prospective 
operating cost and plant cost components or charges, 
whichever is lower, to determine the NF's prospective 
rate. The NATCEPs interim reimbursement rate shall not 
be adjusted for inflation. 

D. Reimbursement of NF costs for training and 
competency evaluation of nurse aides must take into 
account the NF's use of trained nurse aides in caring for 
Medicaid, Medicare and private pay patients. Medicaid 
shall not be charged for that portion of NATCEPs costs 
which are properly charged to Medicare or private pay 
services. The final retrospective reimbursement for 
NATCEPs costs shall be the reimbursement rate as 
calculated from the most recently filed cost report by the 
methodology in § 7.2 B times the Medicaid patient days 
from the DMAS MMR-240. 

E. Disallowance of nonreimbursable NATCEPs costs shall 
be reflected in the year in which the nonreimbursable 
costs were claimed. 

F. Payments to providers for allowable NATCEPs costs 
shall not be considered in the comparison of the lower 
allowable reimbursement or charges for covered services, 
as outlined in § 2.14 A. 

PART VIII. 
(Reserved) 

PART IX. 
USE OF MMR-240. 

All providers must use the data from computer printout 
MMR-240 based upon a 60-day accrual period. 

PART X. 
COMMINGLED INVESTMENT INCOME. 

DMAS shall treat funds commingled for investment 
purposes in accordance with PRM-15, § 202.6. 

PART XI. 
PROVIDER NOTIFICATION. 

DMAS shall notify providers of State Plan changes 
affecting reimbursement 30 days prior to the enactment of 
such changes. 

PART XII. 
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START-UP COSTS AND ORGANIZATIONAL COSTS. 

§ 12.1. Start-up costs. 

A. In the period of developing a provider's ability to 
furnish patient care services, certain costs are incurred. 
The costs incurred during this time of preparation are 
referred to as start-up costs. Since these costs are related 
to patient care services rendered after the time of 
preparation, they shall be capitalized as deferred charges 
and amortized over a 60-month time frame. 

B. Start-up costs may include, but are not limited to, 
administrative and nursing salaries; heat, gas, and 
electricity; taxes, insurance; employee training costs; 
repairs and maintenance; housekeeping; and any other 
allowable costs incident to the start-up period. However, 
any costs that are properly identifiable as operating costs 
must be appropriately classified as such and excluded 
from start-up costs. 

C. Start-up costs that are incurred immediately before a 
provider enters the Program and that are determined by 
the provider, subject to the DMAS approval, to be 
immaterial need not be capitalized but rather may be 
charged to operations in the first cost reporting period. 

D. Where a provider incurs start~up costs while in the 
Program and these costs are determined by the provider, 
subject to the DMAS approval, to be immaterial, these 
costs shall not be capitalized but shall be charged to 
operations in the periods incurred. 

§ 12.2. Applicability. 

A. Start~up cost time frames. 

1. Start~up costs are incurred from the time 
preparation begins on a newly constructed or 
purchased building, wing, floor, unit, or expansion 
thereof to the time the first patient (whether Medicaid 
or non~Medicaid) is· admitted for treatment, or where 
the start-up costs apply only to nonrevenue producing 
patient care functions or nonallowable functions, to the 
time the areas are used for their intended purposes. 

2. If a provider intends to prepare all portions of its 
entire facility at the same time, start~up costs for all 
portions of the facility shall be accumulated in a 
single deferred charge account and shall be amortized 
when the first patient is admitted for treatment. 

3. If a provider intends to prepare portions of its 
facility on a piecemeal basis (i.e., preparation of a 
floor or wing of a provider's facility is delayed), 
start-up costs shall be capitalized and amortized 
separately for the portion or portions of the provider's 
facility prepared during different time periods. 

4. Moreover, if a provider expands its NF by 
constructing or purchasing additional buildings or 

wings, start-up costs shall be capitalized and amortized 
separately for these areas. 

B. Depreciation time frames. 

I. Costs of the provider's facility and building 
equipment shall be depreciated using the straight line 
method over the lives of these assets starting with the 
month the first patient is admitted for treatment. 

2. Where portions of the provider's NF are prepared 
for patient care services after the initial start·up 
period, those asset costs applicable to each portion 
shall be depreciated over the remaining lives of the 
applicable assets. If the portion of the NF is a 
nonrevenue-producing patient care area or 
nonallowable area, depreciation shall begin when the 
area is opened for its intended purpose. Costs of 
major movable equipment, however, shall be 
depreciated over the useful life of each item starting 
with the month the item is placed into operation. 

§ 12.3. Organizational costs. 

A. Organizational costs are those costs directly incident 
to the creation of a corporation or other form of business. 
These costs are an intangible asset in that they represent 
expenditures for rights and privileges which have a value 
to the enterprise. The services inherent in organizational 
costs extend over more than one accounting period and 
thus affect the costs of future periods of operations. 

B. Allowable organizational costs shall include, but not 
be limited to, legal fees incurred in establishing the 
corporation or other organization (such as drafting the 
corporate charter and by-laws, legal agreements, minutes 
of organizational meeting, terms of original stock 
certificates), necessary accounting fees, expenses of 
temporary directors and organizational meetings of 
directors and stockholders and fees paid to states for 
incorporation. 

C. The following types of costs shall not be considered 
allowable organizational costs: costs relating to the issuance 
and sale of shares of capital stock or other securities, such 
as underwriters fees and commissions, accountant's or 
lawyer's fees, cost of qualifying the issues with the 
appropriate state or federal authorities, stamp taxes, etc. 

D. Allowable organization costs shall generally be 
capitalized by the organization. However, if DMAS 
concludes that these costs are not material when 
compared to total allowable costs, they may be included in 
allowable indirect operating costs for the initial cost 
reporting period. In all other circumstances, allowable 
organization costs shall be amortized ratably over a period 
of 60 months starting with the month the first patient is 
admitted for treatment. 

PART XIII. 
DMAS AUTHORIZATION. 
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§ 13.1 Access to records. 

A. DMAS shall be authorized to request and review, 
either through a desk or field audit, all information 
related to the provider's cost report that is necessary to 
ascertain the propriety and allocation of costs (in 
accordance with Medicare and Medicaid rules, regulations, 
and limitations) to patient care and nonpatient care 
activities. 

B. Examples of such information shall include, but not 
be limited to, all accounting records, mortgages, deeds, 
contracts, meeting minutes, salary schedules, home office 
services, cost reports, and financial statements. 

C. This access also applies to related organizations as 
defined in § 2.10 who provide assets and other goods and 
services to the provider. 

PART XIV. 
HOME OFFICE COSTS. 

§ 14.1. General. 

Home office costs shall be allowable to the extent they 
are reasonable, relate to patient care, and provide cost 
savings to the provider. 

§ 14.2. Purchases. 

Provider purchases from related organizations, whether 
for services, or supplies, shall be limited to the lower of 
the related organizations actual cost or the price of 
comparable purchases made elsewhere. 

§ 14.3. Allocation of home office costs. 

Home office costs shall be allocated in accordance with 
§ 2150.3, PRM-15. 

§ 14.4. Nonrelated management services. 

Home office costs associated with providing management 
services to nonrelated entities shall not be recognized as 
allowable reimbursable cost. 

§ 14.5. Allowable and nonallowable home office costs. 

Allowable and nonallowable home office costs shall be 
recognized in accordance with § 2150.2, PRM-15. 

§ 14.6. Equity capital. 

Item 398 D of the 1987 Appropriation Act (as amended), 
effective April 8, 1987, eliminated reimbursement of return 
on equity capital to proprietary providers for periods or 
portions thereof on or after July I, 1987. 

PART XV. 
REFUND OF OVERPAYMENTS. 
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§ 15.1. Lump sum payment. 

When the provider files a cost report indicating that an 
overpayment has occurred, full refund shall be remitted 
with the cost report. In cases where DMAS discovers an 
overpayment during desk audit, field audit, or final 
settlement, DMAS shall promptly send the first demand 
letter requesting a lump sum refund. Recovery shall be 
undertaken even though the provider disputes in whole or 
in part DMAS' determination of the overpayment. 

§ 15.2. Offset. 

If the provider has been overpaid for a particular fiscal 
year and has been underpaid for another fiscal year, the 
underpayment shall be offset against the overpayment. So 
long as the provider has an overpayment balance, any 
underpayments discovered by subsequent review or audit 
shall be used to reduce the balance of the overpayment. 

§ 15.3. Payment schedule. 

A. If the provider cannot refund the total amount of the 
overpayment (i) at the time it files a cost report 
indicating that an overpayment has occurred, the provider 
shall request in writing an extended repayment schedule 
at the time of filing, or (ii) within 30 days after receiving 
the DMAS demand letter, the provider shall promptly 
request in writing an extended repayment schedule. 

B. DMAS may establish a repayment schedule of up to 
12 months to recover all or part of an overpayment or, if 
a provider demonstrates that repayment within a 12·month 
period would create severe financial hardship, the Director 
of DMAS may approve a repayment schedule of up to 36 
months. 

C. A provider shall have no more than one extended 
repayment schedule in place at one time. If subsequent 
audits identify additional overpayment, the full amount 
shall be repaid within 30 days unless the provider submits 
further documentation supporting a modification to the 
existing extended repayment schedule to include the 
additional amounts. 

D. If, during the time an extended repayment schedule 
is in effect, the provider ceases to be a participating 
provider or fails to file a cost report in a timely manner, 
the outstanding balance shall become immediately due and 
payable. 

E. When a repayment schedule is used to recover only 
part of an overpayment, the remaining amount shall be 
recovered from interim payments to the provider or by 
lump sum payments. 

§ 15.4. Extension request documentation. 

In the written request for an extended repayment 
schedule, the provider shall document the need for an 
extended (beyond 30 days) repayment and submit a 
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written proposal scheduling the dates and amounts of 
repayments. If DMAS approves the schedule, DMAS shall 
send the provider written notification of the approved 
repayment schedule, which shall be effective retroactive to 
the date the provider submitted the proposal. 

§ 15.5. Interest charge on extended repayment. 

A Once an initial determination of overpayment has 
been made, DMAS shall undertake full recovery of such 
overpayment whether or not the provider disputes, in 
whole or in part, the initial determination of overpayment. 
If an appeal follows, interest shall be waived during the 
period of administrative appeal of an initial determination 
of overpayment. 

B. Interest charges on the unpaid balance of any 
overpayment shall accrue pursuant to § 32.1-3I3 of the 
Code of Virginia from the date the director's 
determination becomes final. 

C. The director's determination shall be deemed to be 
final on (i) the due date of any cost report filed by the 
provider indicating that an overpayment has occurred, or 
(ii) the issue date of any notice of overpayment, issued by 
DMAS, if the provider does not file an appeal, or (iii) the 
issue date of any administrative decision issued by DMAS 
after an informal fact finding conference, if the provider 
does not file an appeal, or (iv) the issue date of any 
administrative decision signed by the director, regardless 
of whether a judicial appeal follows. In any event, interest 
shall be waived if the overpayment is completely 
liquidated within 30 days of the date of the final 
determination. In cases in which a determination of 
overpayment has been judicially reversed, the provider 
shall be reimbursed that portion of the payment to which 
it is entitled, plus any applicable interest which the 
provider paid to DMAS. 

PART XVI. 
REVALUATION OF ASSETS. 

§ 16.1. Change of ownership. 

A. Under the Consolidated Omnibus Budget 
Reconciliation Act of 1985, Public Law 99-272, 
reimbursement for capital upon the change of ownership 
of a NF is restricted to the lesser of: 

1. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership), in the Dodge 
Construction Cost Index applied in the aggregate with 
respect to those facilities that have undergone a 
change of ownership during the fiscal year, or 

2. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership) in the Consumer Price 
Index for All Urban Consumers (CPI-U) applied in the 
aggregate with respect to those facilities that have 

undergone a change of ownership during the fiscal 
year. 

B. To comply with the provisions of COBRA 1985, 
effective October 1, 1986, the DMAS shall separately apply 
the following computations to the capital assets of each 
facility which has undergone a change of ownership: 

1. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership), in the Dodge 
Construction Cost Index, or 

2. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership) in the Consumer Price 
Index for All Urban Consumers (CPI-U). 

C. Change of ownership is deemed to have occurred 
only when there has been a bona fide sale of assets of a 
NF (See § 2.5 B 3 for the definition of "bona fide" sale). 

D. Reimbursement for capital assets which have been 
revalued when a facility has undergone a change of 
ownership shall be limited to the lesser of: 

1. The amounts computed in subsection B above; 

2. Appraised replacement cost value; or 

3. Purchase price. 

E. Date of acquisition is deemed to have occurred on 
the date legal title passed to the seller. If a legal titling 
date is not determinable, date of acquisition shall be 
considered to be the date a certificate of occupancy was 
issued by the appropriate licensing or building inspection 
agency of the locality where the nursing facility is located. 

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD 
OF) 

Title l2f Regulation: VR 615-80-01. Human Subject 
Research Regulations. 

Statutory Authority: §§ 63.1-25 and 63.1-25.01 of the Code 
of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted through May 21, 1993. 

(See Calendar of Events section 
for additional information) 

Summary: 

The proposed regulations require the establishment of 
a department human research review committee for 
use by the Department of Social Services, local social 
service agencies, or any facilities or other entity 
funded or licensed by the department that is 
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conducting or proposing to conduct or authorize 
human research. The proposed regulations also define 
requirements for obtaining informed consent and 
require annual reporting of human research committee 
to the commissioner. Human research which is 
subject to federal regulations is exempt from the 
regulations. 

VR 615-80-01. Human Subject Research Regulations. 

§ I. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise. 

"Affiliated with the department" means any individual 
employed, either on a paid or volunteer basis, by the 
Virginia Department of Social Services, by a local 
department of social services, or by an agency licensed by 
the Virginia Department of Social Services. 

"Authorized" means to permit the implementation or 
conducting of research. 

"Board" means the Virginia State Board of Social 
Services. 

"Commissioner" means the Commissioner of the Virginia 
Department of Social Services or his designee. 

"Committee" means a human research review 
committee which reviews and approves human research 
activities. 

"Contractor" means agencies, organizations, or 
indivzduals receiving funds or under contract with the 
department or a local agency including, but not limited 
to, foster homes and day care homes. 

"Department" means the Virginia Department of Social 
Services. 

"Discomforts, risks, and benefits" means the expected 
advantages and disadvantages to the participant for 
participating in the research. 

"Facility" means any agency licensed by the department 
including, but not limited to, adult and child day and 
residential facilities. 

"Human participant" or "participant" means any 
individual, customer or employee, who is the subject of 
research conducted or authorized by the department, 
facility, local agency, or contractor. 

"Human research" or "research" means any formal and 
structured evaluation utilizing human subjects in a special 
project, program, or study. 

"Informed consent" means the knowing and voluntary 
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agreement of the participant exercising free choice, 
without undue inducement or any element of force. fraud, 
deceit, duress. or other form of constraint or coercion. 

"Legally authorized representative" means a person 
with authority to consent on behalf of a prospective 
participant to include (i) the parent or parents having 
custody, (iz) the legal guardian, or (iii) any person or 
judicial or other person/body authorized by law or 
regulation, including an attorney in fact appointed under 
a durable power of attorney, to the extent the power 
grants the authority to make a decision related to human 
research. The attorney in fact shall not be employed by 
the person or department conducting the human research. 
No official or employee of the department, facility or local 
agency conducting or authorizing the research shall be 
qualified to act as a legally authorized representative. 

"Local agency" means any local department of social 
services or department of welfare. 

"Minimal risk" means that the risks of harm to the 
prospective participant anticipated in the proposed 
research are not greater, considering probabzlity and 
magnitude, than those ordinarily encountered in daily life 
or during the performance of routine physical or 
psychological examinations or tests. 

§ 2. Applicabzlity. 

These regulations shall apply to the Virginia 
Department of Social Services, to local departments of 
social services or departments of welfare, to facilities 
licensed by the department, and to contractors (providing 
goods or services to or receiving funds from the 
department or a local agency) that authorize, conduct, or 
propose to conduct or authorize any human research. 

§ 3. Research exempt from regulations. 

Research activities in which the only involvement of 
human participants will be in one or more of the 
following categories are exempt from these regulations 
unless the research is covered by other sections of these 
regulations: 

1. Research conducted in established or commonly 
accepted educational settings involving commonly 
used educational practices, provided that participants 
cannot be identtfied, directly or through identzfiers, 
for: 

a. Regular and special education instructional 
strategies; 

b. The effectiveness of or the comparison among 
instructional techniques, curriculum or classroom 
management methods; or 

c. Educational tests. 
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2. Research involving solely the observation of public 
behavior or survey or interview procedures, unless 
observations or responses are recorded in such a 
manner that participants can be identzfied directly or 
through identifiers linked to the participants, and 
either: 

a. The participant's responses, 1/ they became 
known outside the research, could reasonably place 
the participant at risk of criminal or civil Iiabllity 
or be damaging to the participant's financial 
standing or employability; or 

b. The research deals with sensitive aspects of the 
participant's own behavior, such as sexual behavior, 
drug or alcohol use or ll!ega! conduct. 

3. Research involving survey or interview procedures, 
when the respondents are elected or appointed publiC 
officials or candidates for public office. 

4. Research involving solely the collection or study of 
existing data, documents, or records, if these sources 
are publicly available or zf the information taken from 
these sources is recorded in such a manner that 
participants cannot be identified directly or through 
identzfiers linked to the participants. 

5. Research and demonstration projects which are 
conducted by or subject ta the approval of the 
commissioner, and which are designed to study, 
evaluate, or otherwise examine (z] public benefit or 
service programs; (ii) procedures for obtaining benefits 
or services under those programs; (iii) possible 
changes in or alternatives to those programs or 
procedures; or (iv) possible changes in methods or 
levels of payment for benefits or services under those 
programs when such projects are covered by Title 45 
Code of Federal Regulations 46.101 (b%5) are exempt 
from these regulations. 

§ 4. Policy. 

A. Each human research activity shall be approved by a 
committee composed of representatives of varied 
backgrounds. The committee shall ensure the competent, 
complete, and professional review of human research 
activities conducted, authorized, or proposed to be 
conducted or authorized by the department, local 
agencies, facilities, or contractor. The committee shall 
ensure the participants' rights to privacy are maintained. 

B. Every person engaged in the conduct of human 
research or proposing to conduct human research shall 
affiliate himself with an agency having a committee, and 
the human research which he conducts or proposes to 
conduct shall be subject to review and approval by such 
committee in the manner set forth in these regulations. 

C. Every person or organization engaged in a human 
research project that requires an allowable variance or 

other approval related to department regulations must 
obtain approval for such from the department prior to 
requesting the committee's review and approval of the 
proposed research. 

D. Prior to the initiation of any human research, each 
participant or his legally authorized representative must 
be informed in writing of the following: 

1. Procedure(s) to be utilized, their purposes, and any 
expected discomforts, risks, and benefits; 

2. Instruction that the person may withdraw his 
consent and discontinue participation in the human 
research at any time without loss of services or 
benefits to which the participant is otherwise entitled. 

3. Explanation of any costs or benefits which may 
accrue to the partiCipant or the participant's famzly. 

4. An offer to answer any inquiries by the participant 
concerning the procedures, use of the results, and 
assurance of confidentiality. 

5. Statement describing the extent to which 
confidentiality of records identifying the participant 
will be maintained. 

6. Expected duration of participation. 

E. Where the human research activity exposes to risk 
others not participating, all must give their signed 
voluntary informed consent. 

§ 5. informed consent. 

A. No human research may be conducted without a 
signed voluntary informed consent, signed by the 
participant or by the participant's legally authorized 
representative, except as provided for in subsection C of 
this section. If the participant is a minor otherwise 
capable of rendering voluntary informed consent, the 
consent shall be signed by both the minor and his legally 
authorized representative. A researcher shall seek such 
consent only under circumstances that provide the 
prospective participant or the representative sufficient 
opportunity to consider whether or not to participate and 
that minimize the possibility of coercion or undue 
influence. The information that is given to the participant 
or the representative shall be in language understandable 
to the participant or the representative. 

B. The committee may approve a consent procedure 
which omits or alters basic elements of informed consent 
or may waive the requirements to obtain informed 
consent provided the committee finds and documents that: 

1. The research involves no more than minimal risk 
to the participants; 

2. The waiver or alteration will not adversely affect 
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the rights and welfare of the participants; 

3. The research could not practicably be carried out 
without the waiver; and 

4. Whenever appropriate, the participants wdl be 
provided with additional pertinent information after 
participatiOn. 

C. The committee may waive the requirement for the 
researcher to obtain a signed consent form for some or all 
participants if it finds that the only record linking the 
participant and the research would be the consent 
document and the principal risk would be potential harm 
resulting from a breach of confidentiality. Each participant 
will be asked whether he wants documentation linking 
him with the research, and the participant's wishes will 
govern. In cases where the documentation requirement is 
waived, the committee may require the investigator to 
provide participants with a written statement regarding 
the research. 

§ 6. Human research review committee. 

A. The department shall establish a department 
committee, consisting of seven members, appointed by the 
commissioner. The department committee is authorized (i) 
to determine l/ a proposed project is human subject 
research; and (ii) to review and approve any human 
research proposed, authorized, or conducted by the 
department, by any local agency, by any facility. or by 
any contractor. 

B. All human research conducted or authorized by the 
department, local agency, facility, or contractor must be 
reviewed and approved by the department committee, 
except local agencies, facilities, or contractors 
collaborating with another organization on a research 
project may instead elect to utilize that organization's 
research review committee. 

C. Members of the committee will be appointed to 
ensure the competent, complete, and professional review 
of human research. No member of the committee shall be 
directly involved in the proposed human research project 
or have administrative approval authority over the 
proposed research, except in connection with his 
responsibilities as a member of the committee. At least 
two members of the committee must be individuals whose 
primary concerns are in nonscientlfic or ethical areas (e.g., 
the clergy, lawyers). 

D. The committee shall include at least two members 
who are not affiliated with and are not immediate family 
members of persons who are affiliated with the 
department. 

E. No member of the committee shall participate in the 
committee's initial or continuing review of any project in 
which the member has a conflicting interest, except to 
provide information requested by the committee. The 
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committee has re5ponsibility for determining whether a 
member has a conflict of interest. If necessary, the 
committee size shall be maintained by the appointment of 
a substitute representative to review a project where a 
member has a conflicting interest. 

F A committee may, at its discretion, inv1te individuals 
with competence in special areas to assist in the review 
of complex issues which require expertise beyond or in 
addition to that available on the committee. These 
individuals may not vote with the committee. 

G. A quorum of the committee shall consist of a 
majority of its members. 

H. The committee shall establish procedures and rules 
of operations necessary to fuljlll the requirements of these 
regulations. 

§ 7. Reporting 

A. The department's research review committee shall 
report by December 15 vf each year to the commissioner 
on activities of the committee during the year. The report 
shall include: 

1. A description of each human research project 
reviewed and approved or disapproved; 

2. Any significant deviations from proposals as 
approved: 

3. A list of committee members, their qualzfications 
for service on the committee, and their affiliation 
with the department, local agency, or facility; and 

4. A copy of the minutes of any committee meetings 
conducted. 

B. A local agency, facility or contractor participating in 
a human subject research project reviewed by another 
agency's research review committee shall report by 
December 15 of each year on such participation. The 
report shall include: 

1. A description of each human research project in 
which the agency participated; and 

2. A report on the results of the research after its 
conclusion. 

C. The chairman of the department's committee shall 
report as soon as possible to the commissioner any 
violation of the research protocol which led the committee 
to either suspend or terminate the research. 

D. The commissioner shall report at least annually to 
the Governor and General Assembly on the human 
research projects authorized or conducted by the 
department, local agency, facility, or contractor. 
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E. Other reports may be required by the committee, as 
indicated in § 8 F. 

§ 8. Review process. 

A. Prior to the initiation of a human research project, a 
description of the proposed human research project shall 
be submitted to the department committee for review and 
approval, except for projects reviewed by another 
organization's committee. The description shall include a 
statement of the purpose of the proposed project and 
justzfication thereof, the criteria for inclusion of a 
participant in the research project, a description of what 
will be done to the participants, and the proposed 
informed consent statement. 

B. No human research shall be conducted or authorized 
by the department unless the department committee has 
reviewed and approved the proposed human research 
project giving consideration to: 

1. The necessity and utzlity of the research; 

2. The adequacy of the descrzption of the potential 
benefits and risks involved and the adequacy of the 
methodology of the research; 

3. Whether the research presents more than a 
minimal risk to the subject; 

4. Whether the rights and welfare of the participants 
involved are adequately protected; 

5. Whether the risks to the participants are 
outweighed by the potential benefits to them; 

6. Whether the voluntary informed consent is 
obtained by methods (including the written consent 
form) that are adequate and appropriate considering 
the participants' educational level and language of 
greatest fluency; 

7. Whether the people proposing to supervise or 
conduct the research are appropriately competent and 
qualified; and 

8. Whether the criteria for selection of participants is 
equitable. 

C The committee shall consider research proposals 
within 45 days after submission to the committee. In 
order for the research to be approved, it shall receive the 
approval of a majority of those members present at a 
meeting in which a quorum exists. A committee shall 
notify investigators in writing of its decision to approve 
or disapprove the proposed research activity or of 
modifications required to secure committee approval. 

D. During the committee review of research projects, no 
personal identifiers of present or potential participants 
shall be presented or discussed. 

E. A committee shall require a written description of 
the procedure to be followed when a participant has a 
complaint about a research project in which he is 
participating or has participated. All complaints shall be 
referred to the committee to determine if there has been 
a violation of the established protocol. 

F. The committee shall require reports from approved 
research projects at least annually to ensure conformity 
with the approved proposal. The frequency of such reports 
shall be consistent with the nature and degree of risk of 
each research project. The committee shall also require a 
report from the research project at the conclusion of the 
project. 

§ 9. Expedited review of human research participants. 

A. The committee is authorized to conduct an expedited 
review of a human research project which involves no 
more than minimal risk to the participants if: 

1. Another commzftee affzliated wlth another state 
department, local agency, licensed facility or 
institution has reviewed and approved the project; or 

2. The review involves only minor changes in 
previously approved research and the changes occur 
during the approved project period. 

B. The committee shall adopt a method for keeping all 
members advised of research proposals which have been 
approved under the procedure. 

§ 10. Committee records. 

A. Documentation of all committee activities shall be 
prepared and maintained and shall include the following: 

1. Copies of all research proposals reviewed, 
evaluations that may accompany the proposals, 
approved sample consent documents, progress reports 
submitted by researchers, reports of injuries to 
participants, and correspondence related to the 
research project. 

2. Minutes of committee meetings shall be in 
sufficient detail to show attendance at the meetings; 
actions taken by the committee; the vote on these 
actions, including the number of members voting for, 
against, and abstaining; the basis for requiring 
changes in or disapproving research and a written 
summary of the discussion of controversial issues and 
their resolution; 

3. Records of continuing review activities; 

4. A list of committee members; and 

5. Written procedures for the committee. 

§ II. Applicability of federal policies. 
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Human research which is subject to policies and 
regulations for the protection of human subjects 
promulgated by any agency of the federal government 
shall be exempt from the provisions of these regulations, 
except for §§ 4 C and 7 B. 
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FINAL REGULATIONS 

For information concerning Final Regulations, see information page. 

Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates new text. Language which has been stricken 
indicates text to be deleted. [Bracketed language] indicates a substantial change from the proposed text of the 
regulations. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

REGISTRAR'S NOTICE: This regulation is excluded from 
Article 2 of the Administrative Process Act in accordance 
with § 9-6.14:4.1 C 2 of the Code of Virginia, which 
excludes regulations that establish or prescribe agency 
organization, internal practice or procedures, including 
delegations of authority. The Department of Medical 
Assistance Services will receive, consider and respond to 
petitions by any interested person at any time with respect 
to reconsideration or revision. 

Title Qj Regulation: VR 460-03-4.1921. Pediatric and 
Obstetric Services Maximum Payments. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Effective Date: July I, 1993. 

Summary· 

The purpose of this plan amending action is to 
incorporate technical changes which have resulted 
from coding changes of the AMA and which conform 
to the Congressional mandate of OBRA '89 § 6402. 

The section of the 
affected by this 
Supplement 1. 

State Plan for Medical Assistance 
action is Attachment 4.19 B, 

Section 6402 of OBRA 89 mandated that states include 
the amounts of payments for certain obstetric and 
pediatric procedures in their state plans. Each state 
establishes its own payment levels for Medicaid 
services; however, Medicaid regulations ( 42 CFR 
447.204) provide that payments must be sufficient to 
enlist enough providers so that covered services will 
be available to Medicaid beneficiaries to at least the 
extent that such services are available to the general 
population. 

Attachment 4.19 B of the plan contains reimbursement 
methodologies for ail covered services except for 
inpatient hospital and long-term care, which are 
covered in other plan attachments. This amendment 
modifies Supplement 1 to Attachment 4.19 B, providing 
obstetric and pediatric payment rates, in conformance 
with the OBRA 89 requirement. 

In addition, 
Association's 
Terminology 

DMAS uses the 
(AMA) Physician's 
coding system for 

American Medical 
Current Procedural 

bills for physicians' 

services. In order to conform its plan to the AMA 
coding structure, DMAS must technically modify the 
procedure codes' concomitant descriptions as contained 
in Supplement 1 to Attachment 4.19 B. 

This regulatory action makes no fee changes but 
merely changes the coding convention used by DMAS. 
This amendment has no fiscal impact because the 
formula used in establishing the rates for the new 
codes allows for budget neutral application of fees for 
the evaluation and management codes. Current policy 
which requires that payments for immunizations not 
exceed the Medicaid fee on file for the drug at the 
time of the service remains in effect. 

VR 460-03-4.1921. Pediatric and Obstetric Services 
Maximum Payments. 

PEDIATRIC SERVICES 

CPT·4 Description 
Code 

Payment 

l. Evaluation and Management 
Services - Physician services 
performed in a physician's 
office or in an outpatient 
facility 

99201 

99202 

99203 

99204 

99205 

99211 

99212 

NEW PATIENT 

Problem focused history, 
examination, and 
straigtforward medical 
decision making 

$ 24.00 

Expanded problem focused 28.00 
history, examination, 
straightforward medical 
decision making 

Detailed history, 33 00 
examination and straightforward 
medical decision making of 
moderate complexity 

Comprehensive history, 46.75 
examination, and medical 
decision making of moderate 
complexity 

Comprehensive history, 50.00 
examination and medical decision 
of high complexity 

ESTABLISHED PATIENT 

Minimal presenting problems $ 10 00 

Problem focused history, or 
examination, and 
straightforward medical 
decision making 

19.00 
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99213 Expanded problem focused 
history or examination, and 
medical decision of low 
complexity 

26.50 

99214 Detailed history, or 35.00 
examination, and medical decision 
making of moderate complexity 

99215 Comprehensive history, or 
examination and medical 
decision of high complexity 

45.00 

2. Emergency Department Services 
for emergency care 

NEW OR ESTABLISHED PATIENT 

99281 Problem focused history, 
examination and 
straightforward medical 
decision making 

99282 Expanded problem focused 
history examination and 
medical decision making of 
low complexity 

$ 26.80 

46.60 

99283 Expanded problem focused 49.60 
history, examination, and 
medical making decision of low 
to moderate complexity 

99284 Detailed history, 57.30 
examination, and medical decision 
making of moderate complexity 

99285 Comprehensive history 
Comprehensive examination 
Medical decision making of 
high complexity 

3. Immunization Injections* 

90701 active; 

81.40 

$ drug cost Immunization, 
diptheria and 
and pertussis 

tetanus toxoids 
vaccine (DTP) 

90702 Diptheria and tetanus 
toxoids (DT) 

90704 Mumps virus vaccine, live 

90705 Measles virus vaccine, 
live, attenuated 

90706 Rubella virus vaccine, 
live 

$ drug cost 

$ drug cost 

$ drug cost 

$ drug cost 

90707 Measles, mumps and rubella $drug cost 
virus vaccine, live 

90708 Measles and rubella virus $ drug cost 
vaccine, live 

90709 Rubella and mumps virus $ drug cost 
vaccine, 1 i ve 

90712 Poliovirus vaccine, I ive, $ drug cost 
oral (any type(s)) 

90737 Hemophilus influenza B $ drug cost 

* (Note: Appropriate office visit may be billed 
in addition to the above immunization 
injections. Payment for immunizations 
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shal I not exceed the Medicaid fee on 
file for the drug at time of service. 

Vaccine supplied under contract with manufacturer. 

4. Preventive Medicine 

NEW PATIENT 

99381 Initial evaluation and $35.00 
management of a healthy 
individual requiring a 
comprehensive history, a 
comprehensive examination, the 
identification of risk factors, 
and the ordering of appropriate 
laboratory/diagnostic procedures; 
infant (age under I year) 

99382 Early childhood 39.00 
(age I through 4 years) 

99383 Late childhood 39.00 
(age 5 through 11 years) 

99384 Adolescent 35.00 
(age 12 through 17 years) 

ESTABLISHED PATIENT 

$35.00 99391 Periodic evaluation and 
management of a healthy 
individual requiring a 
comprehensive history, a 
comprehensive examination, the 
identification of risk factors, 
and the ordering of appropriate 
laboratory/diagnostic procedures; 
infant (age under l year) 

99392 Early childhood 36.00 
(age 1 through 4 years 

99393 Late childhood 36.00 
(age 5 through 11 years) 

99394 Adolescent 3!.00 
(age 12 through 17 years 

OBSTETRICAL SERVICES 

l. Maternity Care and Delivery 

INCISION 

59020 Fetal oxytocin street test $60.00 

59025 Fetal non-stress test 50.00 

59030 Fetal scalp blood sampling 66.00 

59050 Initiation and/or supervision 50.00 
of internal fetal monitoring 
during labor by consultant 

REPAIR 

59300 Episiotomy or vaginal 
repair, by other than 
attending physician 

$250.00 

DELIVERY, ANTEPARTUM AND POSTPARTUM CARE 

59400 Tot a I ob. care $1, 200.00 
(all-inclusive, ''global'' 
care) includes antepartum 
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care, vaginal delivery (with 
or without episiotomy, and/or 
forceps or breech delivery) and 
postpartum care 

59410 Vaginal delivery only (with 864.00 
or without episiotomy, 
forceps or breech delivery) 
including in-hospital 
postpartum care (separate procedure) 

OBSTETRICAL SERVICES 

59412 External cephalic version, 
with or without tocolysis 

$250 00 

59420 Antepartum care only 300 00 
(separate procedure 

(wi 11 also accept appropriate 
evaluation and management codes) 

59430 Postpartum care only 36.00 
(separate procedure) 

CESAREAN SECTION 

59510 Routine obstetric care $1,441.00 
including antepartum care, 
cesarean delivery, and 
postpartum care 

59515 Cesarean delivery only 
including postpartum care 

I, 134 00 

59525 Subtotal or total 
hysterectomy after cesarean 
delivery 

383 00 

ABORTION 

59812 Treatment of spontaneous 
abortion, any trimester, 
completed surgically 

$475.00 

59820 Treatment of missed 442 00 
abortion, completed surgically; 
first trimester 

59830 Treatment of septic abortion 229.15 
completed surgically 

2. Diagnostic Ultrasound 

PELVIS 

76805 Echography, pregnant uterus, $90.00 
B-scan and/or real time with 
image documentation; complete 
(complete fetal and maternal 
evaluation) 

76810 Complete (complete fetal 
and maternal evaluation), 
multiple gestation, after 
the first trimester 

180 00 

76815 Limited (gestation age,) 60 00 
heart beat, placental location, 
fetal position, or emergency 
in the delivery room) 

76816 Follow-up or repeat 

76818 Fetal biophysical profile 

76825 Echocardiography, fetal, 

45 00 

75 00 

90 00 

real time with image 
documentation (2D) with or 
without M-mode recording 

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD 
OF) 

Title Q1 Regulation: VR 615·01·48. General Relief Program 
- Deeming Income from Alien Sponsors. 

Statutory Authority: § 63.1-25 of the Code of Virginia. 

Effective Date: April 21, 1993. 

Summary: 

This regulation requires that in determining sponsored 
aliens' eligibility for General Relief, the previously 
disregarded income and resources of sponsors be 
considered as available to the sponsored aliens for a 
period of three years following the aliens' entry into 
the United States as permanent residents. 

VR 615-01-48. General Relief Program · Deeming Income 
from Alien Sponsors. 

PART I. 
DEFINITIONS. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning unless the 
context clearly indicates otherwiSe: 

"Affidavit of support" means a statement of a sponsor's 
income, resources, and willingness to support. It (Form 
I-134 or similar form) is filed with the Immigration and 
Naturalization Service by a United States resident who 
sponsors an alien seeking admission to the United States 
as a permanent resident. The affidavit is made for the 
purpose of assuring the Umted States government that 
the sponsored alien will not become a public charge in 
the United States. 

"Aid to Families with Dependent Children" means the 
federal program administered by the Virginia Department 
of Social Services that provides support to a relative for 
eligible children. 

''General Relief" means an optional program financed 
by state and local funds to provide maintenance or 
emergency assistance to individuals who do not quabjy 
for aid in a federal category. The program is supervised 
by the state Department of Social Services and 
administered by local agencies. 

"Immigration and Naturalization Service" means a 
branch of the United States Department of Justice 
delegated authority to enforce the Immigration and 
Nationality Act and all other laws relating to the 
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immigration and naturalization of aliens. 

"Permanent resident status" means having been lawfully 
accorded the privilege of residing permanently in the 
United States as an immigrant. 

"Sponsor" means a person. or any public or private 
agency or organization, that executed an affidavit of 
support or similar agreement on behalf of an alien as a 
condition of the alien's entry into the United States as a 
permanent resident. 

"Sponsored alien" means an immigrant who, due to the 
likelihood of his becoming a public charge, would have 
been excluded from lawful admission into the United 
States. As a condition of this immigrant's admission, a 
person or public or private agency or organization 
executed an affidavit of support or similar agreement 
guaranteeing the federal, state, and local governments 
that the immigrant would not become a public charge. 

"Standard of assistance" means the amount of 
reimbursable assistance based on the size of the 
assistance unit and the local department of social services 
group. Local agencies are placed in one of three groups 
based on shelter expenses in the area. 

"Supplemental Security Income" means Title XVI of the 
Social Security Act which provides benefits to an aged, 
blind, or disabled individual based on financial need. 

PART II. 
DEEMING OF SPONSOR'S INCOME AND 

RESOURCES. 

§ 2. I. Three-year limit. 

For a period of three years from the month the 
Immigration and Naturalization Service grants the alien 
permanent resident status, the income and resources of 
the sponsor and the sponsor's spouse, t/ they are living 
together, shall be considered to be the unearned income 
of the alien. 

The spouse's income and resources wzll be counted even 
if the sponsor and spouse married after the agreement to 
sponsor was signed. 

§ 2.2. Program ineligibility. 

Any alien sponsored by a public or private agency or 
organization shall be ineligible for General Relief for a 
period of three years following entry unless the sponsored 
alien can provide documentation that the sponsor no 
longer exists or is unable to meet the alien's needs. 

If a sponsored alien has been found ineligible for Aid to 
Families with Dependent Children or Supplemental 
Security Income due to sponsorship, eligibility for General 
Relief does not exist. 
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§ 2.3. Responsibility of alien. 

A sponsored alien is responsible for obtaining the 
cooperation of his sponsor and supplying the local 
department of social services with any information and 
documentation necessary to determine the alien's eligibility 
for General Relief benefits. 

§ 2.4. Income of sponsor deemed to a sponsored alien. 

The gross amount (with certain deductions) of earned 
and unearned income of the sponsor and the sponsor's 
spouse, zf living together, shall be considered available as 
unearned income available to the alien(s) being sponsored. 
Items that wzll be deducted from the sponsor's income 
are: 

1. 20% of net earned income not exceeding $175: 

2. The standard of assistance (at 100% of need) for 
the sponsor and those individuals living in the 
household who the sponsor claims as dependents on 
his federal income tax statement excluding any 
members of the assistance unit; 

3. Any amounts paid by the sponsor or the sponsor's 
spouse to individuals not living in the household who 
are claimed by him as dependents on his federal 
income tax statement: and 

4. Any payments of alimony or ch11d support for 
individuals not living in the household. 

§ 2.5. Resources of sponsor deemed to a sponsored alien. 

The resources of the sponsor and the sponsor's spouse 
determined to be available to the alien shall be the total 
amount of their nonexempt resources, as defined in the 
General Relief Program policy, reduced by $1,500. 

§ 2.6. Exception to deeming. 

The deeming of a sponsor's income and resources is not 
applicable to any alien who: 

I. Applied for General Relief prior to July I, 1993; 

2. Entered the United States as a refugee, parolee, or 
political asylee; 

3. Is a Cuban or Haitian entrant; 

4. Is sponsored by a person 
with Dependent Children, 
Income, or General Relief; 

receiving Aid to Famzlies 
Supplemental Security 

5. Is an Amerasian from Vietnam; or 

6. Is the spouse of the sponsor. 

§ 2.7. Sponsorship of more than one alien. 

Monday, March 22, 1993 
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If a person is the sponsor of two or more aliens, the 
income and resources of the sponsor and the sponsor's 
spouse, to the extent that they would be deemed the 
income and resources of any one of the aliens, shall be 
divided into equal shares among the sponsored aliens 
regardless of whether they are living together. 
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STATE CORPORATION COMMISSION 

February 24, 1993 

Administrative Letter 1993-5 

TO: ALL COMPANIES LICENSED TO WRITE PRIVATE 
PASSENGER AUTOMOBILE AND/OR HOMEOWNERS 
INSURANCE IN VIRGINIA 

RE: REVISIONS TO VA CP-19(2/93) AND VA CP-20(2/93) I 
REVISIONS TO FILING PROCEDURES OF VA 
CP-12(12/90), VA CP-19 (2/93) AND VA CP-20(2/93) 

In the early 1980s, the State Corporation Commission 
Bureau of Insurance (Bureau of Insurance) developed 
Competitive Pricing Forms to establish a rate level index 
system for private passenger automobile and homeowners 
insurance. Administrative letters have been issued to 
update and revise these forms as needed throughout the 
subsequent years. Premium information received is 
published in our Automobile and Homeowners Consumer's 
Guides. 

At this time, we are amending Competitive Pricing 
Forms VA CP-19 and VA CP-20 to reflect certain editorial 
changes. The amended forms have a February 1993 
edition date. The attached copies are to be reproduced for 
current and future use. 

Administrative Letter 1990-21 dated December 19, 1990, 
established a procedure for submitting Competitive Pricing 
Forms annually. The Bureau of Insurance has now 
established the following new procedures to be effective 
immediately: 

FILING PROCEDURES FOR RATES EFFECTIVE ON 
OR BEFORE APRIL 1, 1993 

This letter is to notify you that the Bureau of Insurance 
is designating the next competitive pricing report to be 
due April 1, 1993. The enclosed transmittal form must be 
submitted on or before April 1, 1993 and must reflect 
rates for policies effective on and after April 1, 1993. 

FILING PROCEDURES FOR RATES EFFECTIVE ON 
AND AFTER APRIL 2, 1993 

With this letter, the Bureau of Insurance is withdrawing 
the procedures for annual submission of these forms. 

Insurers will now be required to submit Competitive 
Pricing Forms with each rate filing. (The submission of 
the Transmittal Form will no longer be required). 

Private passenger automobile and homeowners rate 
filings with policy effective dates on and after April 2, 
1993, must include as part of the filing the applicable 
Competitive Pricing Form(s). 

The Bureau of Insurance intends to publish interim 
supplements to the Sample Insurance Premium Tables in 
the Automobile Insurance Consumer's Guide, thus 
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continuing our commitment to consumer awareness and 
education. 

We are not presently planning to publish a supplement 
to the Homeowners Consumer's Guide since only a small 
percentage of insurers offer homeowners policies with 
terms of less than one year. 

However, to maintain consistency in filing procedures, 
we are requiring that all Competitive Pricing Forms be 
included with each rate filing made for policies effective 
on and after April 2, 1993. 

Js/ Steven T. Foster 
Commissioner of Insurance 

;-:',I 

'l'rlln.:~mittal Form 

Date: 

*Rates Effective: -----------------

Company Name: 

NAIC No.: 

RE: VA CP-12 (12/90), VA CP-19 (2/93) and VA CP-20 (2/93) 

Please return the completed VA CP-12 (12/90) and the VA CP-19 
(2/9J) and/or VA CP-20 (2/9J) NO LATER TRAN APRIL 1, 1'93 TO: 

Priscilla Gaulden 
Senior Insurance Market Examiner 

State Corporation Commission 
Bureau of Insurance 

Box 1157 
Richmond, Virginia 2J209 

(804) 786-2460 

•osa the effective data of your rates currently on file with the 
Bureau of Insur21.nce 

Monday, March 22, 1993 
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State Corporation Commission 

ClAS~IfiCATIQfi 

UIIWG 

COMPANY 
VI~GI~U P~!VAl£ PASliUGU A,IJHIIQllllE IMSI.IU.Wt:f PnMHII$ 

IAIU EffECII\IIi 

U£1QU mwonuooE 
BWIU 
Wi'!l 

llfDICAl 
E~PENSE 

omuu 

Morrlod Aduit·A~e 45 
Unnorrhd Nolo-A~• 20 
I!Arlarrled F .... to-A;o 20 

Worlol~! 

brrled AdlJU·A;e 45 
U....rrlt<l Mole· Age 20 
Urrnorrhd f....,lo·Ago 20 

H•rried l.dult·Age 4S 
Urmarried Hole-Age 20 
Urmorried femole-AQe 20 

~orrlod Adult-Age 45 
UMIIIrrled Hole-Age 20 
UNIIIrrled fe<JIIIie·Age 20 

Cllorlol!e Coeo>ty/ 

Morrled Adult· Age 45 
Unnorrled Mole-Age 20 
Urmarrl«< Femole-Ago 20 

(Soe leveroe Hereof For lnstr..,..tlono) 
!Ccnpleto b<>do olcloo) 

• U•• curr~t OJ:>del y<Dr. (~""""'*"''• BOde! yeor ch•"'l•• O<oober 1 to th~ """' yur. My uceptlon to tho October I DDdel year thonQo 
oho..ld be clurly no<ed.) 

VA CP·20 (2/91! 

!NSUUCI!OiiS• 

hport ~ prml..,.. for .. tnt .... ltob!Uty coverogo r~lred by Vlrgln!o•o fiMnchl '"'P""•Iblllty I•~•; I.e., Bodily InJury ll~!to of 
'25,000/SSO,OOO, Pr-tly D-g• ll•dto of 120,000, U..lnourod Mo<oduo cov~r•;• ot ~in[.,., li~lu oro:! f<odlc•l hp<nse B"""llto cov.rogo of 12,000. 
hport ~HUAl phyolut d-;• P'"'"'""" lor o n<w, otoOOord porfoMII!Inc~ lnto......dloto do .. cor (OU S12,000, Ay• ~'"'4' 1), wl•h B~r Ol"'"""'• """'" 
opplk&bl<. Report C<>rprolleno\vo pr"'"l'-""' with 8 t~O dedoctlblo, ~.port tollloloo pr..,1..,., with o SlOO dedoc!lble. 

~•port pr.,.[UM for rhh """are""""'" or prln<IJ>OI oporotoro, '"'" or• ocd<knt oro:! conviction froo lor th• procodl'>\1 throe y•oro, """ hovo 
hod driver trolnlng, who do not u•• th<lt nhlcln lor bu•IM•o, who drive 12,000 mlleo o y<or om! who drlvo to or''""' wor~ 9 '"llo• .. ch wo~. 
(Roport tho INirrlod tO.Jlt pr..,h • .,. lor o rhk """"" vehldo lo cU!IIomorlly "P"r•tod by no.,..., olh" thon tho"""'"" lnsurod or op<>J'>o.) Oo not oppl~ 
ony other rotl"'l ru\oo or proc.cturu. 

~OT~: 

VA CP·20 !U9ll 

'· H 1~£ £0Hf'ANT 001::$ NOT PROVWf T"E SPECIFIC OlVUAGE REOI.J!"SHD, PlfAif CUARl1 NOT~ THJS rACT HHIM" Alltl UI'ORT THE PRE~IIPI 
CHARCEO fOO tHE POI.ICT 1'40'<1 NEA!!U CmrMMlE 10 l~E ~f f~ 11!11CH PRE~ll111 PAU IS ~£QU£Sif0. f~ HJJWLE, If !HE t"'PUT 
001::$ NOT DrfE~ ~ 1;0 PEDUt!lalE CfiOP~f~E~SIV£ ~ "1"1""-" liABlLIIT CO~HAGE, REPORT THE P~E~!l.I'IS Filii THE 10:;1$1 CfiOPAR•slE 
PEOIJCIISlE llll ll~ll. 

l. l~tlWE, aT SI'HRAIE AIIACHME~T, A SPECifiC EXItliPl£ Of l"E ~El~OO OF CAlrut.AIIOII USED 10 C"'f'\JTE THESE f'RE~ll.O!S. THE [JWOPH 
SHWLO INtllKII' !!J. THI' STEPS MHE$SAR1 10 tfiOPUIE THE FINAL PREHILO!, SUCH AS RCl.INOJNG, APPliCATION Of fACIOitS, ETC. 

0CO!I'ANl'! UtEPII!liiS: 

------- S!-tuce oue c....,l~tod -----

-------Title Phone:-------
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ClUSIFI..._TJO!j 
lAHMG 

State Corporation Commission 

cat? An 
VLIGI~IA iPECIAl PACOG!i AUT~Ilf POI.ICY IMSIS.A!Ict: PUMI~$ 
RAIES EfflCTJI't 

FACJOOS IHIIIDitl!rmE 

SPECIAl 
PACKAGE 
.WIOHOIIIlf 

f9ill! 
Ale>ondclol 

Nord«! A<:k.olt·Avo ~~ 
u,..,.rr!od llolo·Aiio 20 
U-rd«< FO!Mio·Ago 20 

Modolk/ 

Morrlod A<iJlt·AIIo 45 
U'"""rrlod Molo·Age 20 
UrYM<r(od f<mO(O-Ago 20 

Mard<d AOult·Age 4S 
U'"""rrlod "olo·Age 20 
u,...rrlO<I Fe<~~~~le·A~< 20 

!OOt\Dhf 

Mocriod Ad.olt·Age 4S 
u......,rr;..; Hole· Age 20 
u...,..rcl<d f«~~~~l<·ht 20 

Morrlo<l Ad.oi(·Age 45 
Urmordod Mole·Age 20 
ll<mOrrlod f .... lo·Ago 20 

(Sn h•uu Horool for Jnstr'-"Liono) 
(C'""'leto both old .. ) 

• U>e curr""t ..00.1 yeor. (l......,.r, OIO<!ol yoor ~hong .. October 1 10 tho r>ut yur. Any .. coptlotl to tho O<tobor 1 o.>dol yoor ~hor>go 
•hDUld be doarly noted,) 

Repnrt AMIIUAl pr001!._ lor ~(nl,... S~c!ol Potkoge Autmobllo Polley llob!lhy covoroge r<q-Jired by Ylrglnlo•o flnero:hl reoponolbfllty lo~; 
I.e., SPAP·110,000 Sl"'li~ tl.,lt wh~ 1~,000 M«lloo( hponoo B"""llto or>d 11,000 Ooot~ Oo,...llt or>d Unlnout.-d ~otorhto eooero~o of "lnii!UO lllolto. 
~eport A~NUAl Sp<>do\ Podoge Aut<>ll"<>blle Polley physleol d-g~ pr..,(...,. lor o now, <tor>dord porformo.-.co l"l<r...-dlote don eor (OCW 112,000, Ago 
Group lJ, w!l~ BLOTVOt Dloci>\Jnt, W~<re oppllcoblo. Report C"""rohenolve pre~\'""' vlth o 150 dodu<tlb\o, ~opon Col! hi., pr""l'""" with o 1100 d.-duct lble. 

~<p<~rt pr.,.h • ..., for rloko .moore """"'"or prlnc!po( ~rotoro, ..t.o oro oc<l<knt or>d COtWict!on lr ... lor t~o pr..:O<Il"' thrH yooro, o.t.o hn 
hod drl>er trolnlng, who do not uoe their vo~l<lu for buolnen, who drhe 11,000 .,jte• o , .. , or>d ..tlo drln Ia or '"""work g "lloo •«h woy, 
l~eport the -..rrlod ""'-'It ~r"'"l""" lor o thk l<hooe v.hlde lo cu•t"""'rfly ~roted l7y no""" other lhon the~ l,.u ... d or opouu.) Do...,, tpply ony other rollr"' rut eo or pte<:edureo. 

WOlf: .. * ••••••••• 

H T~E ~PA~T OOU ~01 PR(lVlOf IHE SP£CHlt COVU~C( ~HlVESHD, PLEASE CU~!ll NOTE THl$ f~CI 1£1(7.10 ~IQl •EPilltl 1~£ P~ENl~ 
C~AI0£0 fOR THE POliCY HOST NE~Rll COHPARAeLE TO !HE O!!E lOR lrnlCH PRE~ll!'t MIA IS WILIESTEO. lOll EIWFl£, II IK! CIJMPAMI 
OOH "01 OffER A •so OEOUCII9l£ COHPRUEntVE, RHOIH THE PUM(UM$ FOR lHE l'IO'SI COHPARAilE DEOIICIIILE. 

2, INCLl.IJE, 81 SEPARATE ATlACH~ENT, A SPECifiC HA~PH Of THE ~EIHOO Of CALCVLATIOII \IS EO 10 COHI'\!IE IKEU P•EN!~S. THE EIWII'lf !!1001.0 
UCLt.IJE lli THE STEPS NECESSARY TO Ctlii'VTE THE fiNAl PRE~!l!'t, SUCH AS RWND!NG, APPllCAT!!IN Of fACIIJII!, tiC • 

. . . . . . . . . . 
"COHPANl'S HCEPllOIIS: 

lor10 <"'t'(OTO"d 17y: ---------- Slg~turo 

Title 

VA CP·19 12/9)) 
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State Corporation Commission 

* * * * * * * * 

AT RICHMOND, FEBRUARY 19, 1993 

COMMONWEALTH OF VIRGINIA 

At the relation of the 

STATE CORPORATION COMMISSION 
Ex Parte: In re, Promulgation 
of regulations relating to Road 
Tax on Motor Carriers 

CASE NO. MCA900050 

DISMISSAL ORDER 

IT APPEARING to the State Corporation Commission 
that the passage of the Intermodal Surface Transportation 
Efficiency Act of 1991 ("ISTEA") and requirements 
thereunder may conflict with various rules proposed in 
this case and further action on motor carrier road tax 
regulations should await the implementation of the 
mandated federal requirements; accordingly, 

IT IS ORDERED: 

(1) That this case be, and the same is hereby, 
dismissed; and 

(2) That an attested copy of this Order be mailed by 
the Clerk of the Commission to all parties who have filed 
written responses, comments, objections or requests for 
hearings in this proceeding, as shown by Appendix A 
attached hereto. 

* * * * * * * * 

AT RICHMOND, FEBRUARY 22, 1993 

COMMONWEALTH OF VIRGINIA 

At the relation of the CASE NO. PUE900070 

STATE CORPORATION COMMISSION 

Ex Parte: In re, Investigation of 
conservation and load management programs 

ORDER INVITING COMMENT 

On March 27, 1992 the Commission issued a Final Order 
pursuant to its investigation of conservation and load 
management ("CLM") programs. Therein, among other 
things, the Commission found that the test or tests which 
should be applied to judge whether a conservation or load 
management program is cost effective was a fundamental 
question which needed to be addressed. The Commission 
observed that it must adopt uniform measures against 
which to evaluate programs designed to conserve energy 
or better balance a utility's load. However, the Commission 
found that the advantages and disadvantages of various 
assessment methods was not adequately developed in the 

record amassed at that point. Accordingly, the Commission 
directed the Staff to organize a working group to develop 
recommendations on an appropriate cost/benefit method or 
methods to estimate the effectiveness of CLM programs 
and further directed that the Staff should submit an 
interim report to the Commission on or before July 31, 
1992. That interim report was submitted and identified the 
task force which had been organized by the Staff to 
facilitate the required analysis. Staff also identified the 
approach it intended to take to conduct that study. 

The Staff submitted its Report on the Cost/Benefit 
Analysis of Demand Side Management Programs on 
February 9, 1993. Therein the Staff stated that a 
multiaperspective approach to determining the cost and 
benefits of demand side management programs is needed 
in order to evaluate the full impact of programs on a 
utility and its customers. Staff stated that estimates of 
costs and benefits from many different perspectives will 
be needed by the Commission to make its determination 
of whether a particular program or set of programs is in 
the public interest. Staff proposed that the quantitative 
cost/benefit analysis be made from at least four 
perspectives and should accompany all applications for 
approval of programs. Staff stated that programs should 
thus be evaluated from the perspective of the program 
participant, the non-participant, the utility and all 
ratepayers. 

Staff also suggested minimum guidelines for data 
development and modeling assumptions to be used in 
preparing cost/benefit tests. Staff addressed the 
circumstances in which the effects on alternative energy 
suppliers should be considered. Staff stressed the 
importance of verification of program impacts and 
encouraged the development of state-of-the-art techniques 
to verify the savings and load impacts associated with 
programs. Staff also proposed that utility experiments or 
pilot programs, other than those involving promotional 
allowances or having associated rates, should be allowed to 
proceed without formal Commission approval. 

NOW THE COMMISSION having considered the Staff 
report and the attached comments of the task force 
members is of the opinion and finds that all parties to this 
proceeding should be invited to comment on the Staff 
report and that an oral argument should be scheduled. 
Accordingly, 

IT IS ORDERED: 

(1) That any person may file written comments on the 
Staff report of cost/benefit analysis of demand side 
management programs provided an original and fifteen 
(15) copies of the comments are filed no later than March 
26, 1993; 

(2) That any participant which files written comments 
may also participate in oral argument provided its intent 
to participate therein is expressed in its written comments; 
and 
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(3) That an oral argument on the recommendations 
contained in that report shall and hereby is scheduled for 
April 15, 1993 at 10:00 a.m. in the Commission's Courtroom 
on the 2nd Floor of the Tyler Building, 1300 East Main 
Street, Richmond, Virginia. 

Commissioner Moore is not participating in this 
proceeding. 

AN ATTESTED COPY of this order shall be mailed by 
the Clerk of the Commission to Edward L. Petrini, Office 
of the Attorney General, 101 North 8th Street, Richmond, 
Virginia 23219; Allen Glover, Esquire, Appalachian Power 
Company, P.O. Box 14125, Roanoke, Virginia 24038-4125; 
Robert M. Hewett, Vice President, Old Dominion Power 
Company, One Quality Street, Lexington, Kentucky 40507; 
Robert B. Murdock, Esquire, Potomac Edison Company, 
Downsville Pike, Hagerstown, Maryland 21740; A. Hays 
Butler, Esquire, Delmarva Power and Light Company, P.O. 
Box 231, Wilmington, Delaware 19899; Kendrick R Riggs, 
Esquire, Virginia Electric and Power Company, P.O. Box 
26666, Richmond, Virginia 23261; Donald A Fickennscher, 
Virginia Natural Gas, 5010 E. Virginia Beach Boulevard, 
Norfolk, Virginia 23502-3488; Donald R. Hayes, Esquire, 
Northern Virginia Natural Gas, 6801 Industrial Road, 
Springfield, Virginia 22151; Mark G. Thessin, United Cities 
Gas Company, 5300 Maryland Way, Brentwood, Tennessee 
37027; Stephen H. Watts, II, Esquire, McGuire, Woods, 
Battle & Boothe, One James Center, Richmond, Virginia 
23219; Kenworth E. Lion, Jr., Esquire, 
Virginia~Maryland-Delaware Association, 4201 Dominion 
Boulevard, Suite 200, Glen Allen, Virginia 23060; Richard 
A Parrish, Southern Environmental Law Center, 201 West 
Main Street, Suite 14, Charlottesville, Virginia 22901; Mark 
J. Lafratta, Esquire, Mays & Valentine, P.O. Box 1122, 
Richmond, Virginia 23208-1122; Elizabeth H. Haskell, 
Commonwealth of Virginia, Office of the Governor, 
Richmond, Virginia 23219; James C. Dimitri, Esquire, 
Virginia Committee for Fair utility Act, 1200 Mutual 
Building, Richmond, Virginia 23219; Douglas A. Ames, 
Transphase Systems, Inc., 800 MidAtlantic Drive, Suite 
2015, Mount Laurel, New Jersey 08054; S. Lynn Sutcliffe, 
Sycom Enterprises, 7475 Wisconsin Avenue, 6th Floor, 
Bethesda, Maryland 20814; Lori Marsh, Virginia 
Cooperative Extension Services, VPI & State University, 
Blacksburg, Virginia 24061-0512; Piedmont Environmental 
Council, 28-C Main Street, P.O. Box 460, Warrenton, 
Virginia 22186; Sierra Club-Virginia Chapter, P.O. Box 
14648, Richmond, Virginia 23221-0648; William B. Grant, 
Energy Conservation Commission, 803 Marlbank Drive, 
Yorktown, Virginia 23692-4353; Patricia J. Devlin, 
Department of Consumer Affairs, 3959 Pender Drive, 
Fairfax, Virginia 22030; Neal D. Emerald, Virginia Wildlife 
Federation, 4033 Poplar Street, Fairfax, Virginia 22030; 
Stephen M. Ayres, American Lung Association of Virginia, 
P.O. Box 7065, Richmond, Virginia 23221-0065; Dubose 
Egleston, Jr., Council of Trout Unlimited, P.O. Box 838, 
Waynesboro, Virginia 22980; Virginia Citizen Action, 1531 
West Main Street, 2nd Floor, Richmond, Virginia 23220; 
Eileen B. Claussen, Atmospheric and Indoor Air Program, 
U. S. Environmental Protection Agency, Washington, D.C. 
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20460; Daniel Lashof, Natural Resources Defense Council, 
1350 New York Avenue, N.W., Washington, D.C. 20005; and 
to the Commission's Divisions of Energy Regulation, 
Accounting and Finance and Economics and Finance. 
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2061 



GENERAL NOTICES/ERRATA 

Symbol Key t 
t Indicates entries since last publication of the Virginia Register 

GENERAL NOTICES 

NOTICE 

Notices of Intended Regulatory Action are published as a 
separate section at the beginning of each issue of the 
Virginia Register. 

Notice to the Public 

RT Associates has published a Virginia Register Deskbook. 
a cumulative index of Volumes l through 8 (Issue 13). For 
more information contact RT Associates, P.O. Box 36416, 
Baltimore, Maryland 21286. 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES 

t Division Administration Directive Number: 79~1 

Methods Prescribed or Approved for Animal Euthanasia 
and Competency Certification Requirements 

Effective: February 8, 1993 

I. Purpose 

This Directive sets forth methods that are currently 
prescribed and approved by the State Veterinarian for the 
euthanasia of animals by any person pursuant to the 
provisions of Title 3.1, Chapter 27.4, of the Code of 
Virginia (1950), as amended. 

II. Authority 

Title 3.1, Chapter 27.4, Article 4, § 3.1-796.96 of the Code 
of Virginia states, in part, "Any animal destroyed pursuant 
to the provisions of this chapter shall be euthanized by 
one of the methods prescribed or approved by the State 
Veterinarian." 

Title 54.1, Chapter 34, § 54.1-3425 of the Code of Virginia 
states, in part, that the Board of Pharmacy "may issue, 
upon such terms and conditions as it finds proper, to any 
humane society making application, a limited permit only 
for the purpose of buying, possessing, and using any drug 
approved by the State Veterinarian for the purpose of 
euthanizing injured, sick, homeless, and unwanted domestic 
pets and animals." 

III. Approved methods 

All euthanasia must be performed humanely by a 
competency-certified individual using one of the following: 

A. Routine Euthanasia 

All situations; possible exceptions indicated under 
Emergency Euthanasia. 

1. Sodium Pentobarbital, with or without lidocaine 
humanely administered intravenously or 
intraperitoneally, with or without prior sedation by an 
approved pre-euthanasia method. Intracardiac 
administration may be used only when the animal is 
anesthetized or comatose. (See Appendix B for dosages 
and further details.) 

2. Carbon Monoxide Gas - humanely administered, 
commercial-grade gas dispensed from a cylinder into 
an appropriately constructed and functioning chamber, 
with or without prior sedation of the animal with 
acepromazine (see under pre-euthanasia). NOT 
APPROVED FOR YOUNG ANIMALS, PUPPIES OR 
KITTENS UNDER 8 WEEKS OF AGE. (See Appendix 
C for chamber and operating requirements and further 
details.) 

3. Drugs and/or methods considered and 
recommended as humane by the most recent Report 
of the American Veterinary Medical Association's 
Panel on Euthanasia, but only if administered 
humanely by or under the direct supervision (ie., in 
the immediate presence) of a licensed veterinarian. 

B. Emergency Euthanasia 

When euthanasia is required, no other method of routine 
euthanasia is possible, and all other conditions for use of 
the following methods are met. 

1. Sodium Pentobarbital, with or without lidocaine 
(See Appendix B for routes, dosages and further 
details.) 

Recommend the legal provtswn and use of sodium 
pentobarbital by animal wardens, animal control 
officers or other officers for the necessary euthanasia 
of critically ill or critically inJured animals for 
humane purposes in field situations pursuant to § 
3.1-796.96 or § 3.1-796.115 of the Code of Virginia. 
Consult the Virginia Board of Pharmacy for rules and 
regulations governing the legal procurement, storage 
and use of this drug in field situations. 
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2. Firearms 

Approved for use only when all of the following 
conditions are met: 

a. Euthanasia is performed pursuant to: 

(I) § 3.1-796.98 when an animal is "showing active 
signs of rabies or suspected of having rabies" and 
for which "confinement is impossible or 
impracticable," or 

(2) § 3.1-796.116 when dogs are "in the act of 
killing or injuring livestock or poultry." 

b. Accepted or approved methods of humane 
capture have been reasonably attempted and 
exhausted, have failed, or are not possible (e.g., 
when time and physical constraints in emergency 
situations negate capture as a viable option, as when 
a dog is in the act of killing or injuring livestock or 
poultry, or is placing the public or officer in 
immediate, life-threatening danger as in the case of 
an animal showing active signs of rabies) and 
capture is impracticable; 

c. Conditions permit the safe utilization and 
discharge of a rifle or pistol without jeopardy to the 
public or other non-targeted animals; 

d. All local and state laws, rules and regulations or 
ordinances governing the use of firearms are 
followed; 

e. Euthanasia is performed by a person that is 
trained and competency-certified in the: 

(I) Use of the firearm to be used, 

(2) Accurate placement of the projectile (i.e., the 
bullet) in the brain or heart* of the animal at the 
appropriate location for the species so as to cause 
instant unconsciousness or death. 

*Note: Only for animals in field situations in which 
locating and hitting the brain of the animal by 
gunshot is not possible or is inappropriate (as in the 
case of a rabid animal for which the intact brain 
may be required). 

f. Any animal that can reasonably be considered to 
be, or is capable of being, under the direct control 
or custody of the animal warden/control officer 
(including critically ill, critically injured or 
unweaned animals) are to be euthanized only by 
means of an approved method of routine euthanasia, 
ie., sodium pentobarbital or carbon monoxide, not 
by the use of firearms. 

C. Pre-Euthanasia 
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The following methods are approved for use ONLY as a 
means of preliminary sedation of an animal in preparation 
for and as an aid in the humane euthanasia of an animal, 
but NOT for use as the primary means of euthanasia. 

1. Acepromazine Maleate 

Administered intramuscularly, subcutaneously or orally. 
See Appendix D for dosages and further details. 

Note: Do not use this drug in animals (especially cats) 
that have been given or been exposed to 
organophosphates such as insecticides, dips, etc. 
because this drug may potentiate such poisons. 

2. Xylazine Hydrochloride (e.g., trade name: Rompun) 

Administered intramuscularly (in dogs and cats) or 
subcutaneously (in dogs only). See Appendix D for 
dosages and further details. 

3. Ketamine Hydrochloride-Promazine 
Hydrochloride-Aminopentamide Hydrogen Sulfate 
Combination (e.g., trade name: Ketaset-Plus) 

For cats only - administered intramuscularly only. See 
Appendix D for dosages and further details. 

4. Sodium Pentobarbital, with or without lidocaine 

Administered intravenously or intraperitoneally. See 
Appendix D for dosages and further details. 

IV. General considerations for euthanasia 

A. According to the 1993 Report of the American 
Veterinary Medical Association's Panel on Euthanasia, 
"The need to minimize animal distress, including fear, 
anxiety, and apprehension, must be considered in 
determining the method of euthanasia. Distress 
vocalizations, fearful behavior, and release of certain odors 
or pheromones by a frightened animal may cause anxiety 
and apprehension in other animals. Therefore, whenever 
possible, other animals should not be present when 
euthanasia is performed, especially euthanasia of the same 
species." 

B. According to § 9 B of VR 115-02-09, issued pursuant 
to § 3.1-796.96 of the Code of Virginia, after euthanasia of 
an animal, death must be positively confirmed before 
disposal of the carcass. Therefore, each animal is to be 
carefully examined for: 

I. Lack of heartbeat*, 

2. Lack of respiration*, and 

3. Lack of corneal (i.e., eye) and/or toe-pinch reflexes 

'The use of a stethoscope to check for lack of 
heartbeat and respiration is quick, inexpensive, easy to 
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learn (suggest learning from a licensed veterinarian), 
more reliable than visual observation or palpation of 
the thorax, and should be used. 

C. The approval of any drug, drug combination, 
euthanizing agent, method of euthanasia or pre-euthanasia 
medication does not sanction the procurement or use of 
such drugs, agents or methods by any person in violation 
of state or federal laws. 

V. Competency certification requirements 

Detailed information on the competency certification 
requirements can be found in the following: 

A. General Provisions - Appendix A 

B. Sodium Pentobarbital - Appendix B 

C. Carbon Monoxide - Appendix C 

D. Pre-Euthanasia Methods - Appendix D 

VI. Approval of additional methods and procedures 

Advances in animal euthanasia research will be continually 
monitored by the Office of the State Veterinarian, and 
those methods which are proved to be acceptable will be 
added to the approved list. 

Local authorities or individuals seeking approval of 
specific alternative methods of animal euthanasia may 
submit a written request for consideration of the proposal 
to the: 

State Veterinarian/Director 
VDACS, Division of Animal Health 
P. 0. Box 1163 
Richmond, Virginia 23209 
Phone: 804-786-2481 

The request is to include a detailed explanation of the 
proposed alternate method, substantive justification for the 
request, substantive reasons why the currently prescribed 
or approved methods cannot be used and how the 
proposed alternative will resolve the reasons/problems, and 
sufficient objective and supportable evidence that the 
proposed alternative method is at least as humane as the 
currently prescribed or approved methods of euthanasia 
identified in this directive. 

Appendix A 

General Provisions 

A. Any animal euthanized is to be euthanized only by a 
person or by persons that have been certified* in writing 
by a Virginia-licensed veterinarian or other qualified 
individual as being properly trained and competent in the 
humane restraint and euthanasia of animals by the 
specific approved method(s) and euthanasia agent(s) used. 

*Note: Licensed veterinarians are exempted from this 
provision, having their competency certified by their 
Virginia license. 

Such written certification of competency is to: 

I. Indicate that, at a specified point in time (i.e .. 
date), the individual (specified by their full name): 

a. Was instructed by an appropriately qualified 
individual (identified by full name and credentials) 
in the proper humane restraint and euthanasia of 
animals, using the approved method(s) and 
euthanasia agent(s) specified; 

b. Demonstrated to the instructor/certifying 
veterinarian: 

(I) An understanding of the requirements of this 
directive; 

(2) Competency in the humane restraint of animals 
for the approved method(s) and euthanasia agent(s) 
to be used; 

(3) Competency in determining the concentration 
and the appropriate dosage and rate of 
administration of the approved pre-euthanasia 
and/or euthanasia agent used; 

(4) Competency in humanely administering the 
specified approved pre-euthanasia and/or euthanasia 
agent(s) via approved routes of administration; 

(5) Competency in properly and accurately 
determining the death of an animal by the lack of a 
detectable: 

- Heartbeat (by the use of a stethescope and by 
thoracic palpation). 

- Respiration (by use of a stethescope and by 
thoracic palpation), and 

- Corneal reflex and toe-pinch reflex. 

2. Be signed and dated by the licensed veterinarian 
attesting to (i.e., "certifying") the individual's 
demonstrated competency at that point in time; 

3. Be kept on file at the animal facility as a matter of 
public record; 

4. Be copied to the Office of the State Veterinarian 
for file, reference and public information; and 

5. Be renewed at least every 3 years. 

Appendix B 

Sodium Pentoparbital, with or without lidocaine, is the 
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euthanasia agent of choice and is recommended above all 
others at this time. 

General information and requirements 

A. Authorization to procure and use sodium pentobarbital 
(with or without lidocaine) requires registration with the: 

1. Drug Enforcement Agency (DEA) 
Washington Field Division, Room 2558 
400 6th Street, S. W. 
Washington, DC 20024 
Phone: 202-254-8255 or 804-771-8163 

2. Virginia Department of Health Professions 
Board of Pharmacy 
6606 West Broad Street 
Richmond, Virginia 23230 
Phone: 804-662-9939 

B. Legal considerations regarding sodium pentobarbital. 

I. According to the Board of Pharmacy, § 54.1-3415 of 
the Code of Virginia authorizes animal control 
officers/animal wardens and law-enforcement officers 
" .. .in the employ of the United States government or 
of any state, territorial, district, county, municipal, or 
insular government..." to purchase, receive or possess 
any approved euthanasia drug for use in the lawful 
euthanasia of animals " ... by reason of his official 
duties." 

2. According to § 54.1-3425 of the Code of Virginia, 
the Board of Pharmacy "may issue, upon such terms 
and conditions as it finds proper, to any humane 
society making application, a limited permit only for 
the purpose of buying, possessing, and using any drug 
approved by the State Veterinarian for the purpose of 
euthanizing injured, sick, homeless, and unwanted 
domestic pets and animals." 

C. Sodium pentobarbital, in a concentration of not less 
than 5 grains of sodium pentobarbital per cubic centimeter 
(i.e., per cc) of water, is to be administered by 
hypodermic syringe and needle directly into the 
bloodstream or peritoneal cavity of a properly restrained 
animal. 

D. Restraint and injection is to be performed by two 
trained individuals; one to restrain the animal and the 
other competency-certified to administer the drug(s). 

E. General certification requirements 

Sodium Pentobarbital, with or without lidocaine 

Certified competency and training for use of this drug is 
to include a demonstrated: 

I. Knowledge of the requirements of this directive for 
its use; and 
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2. Ability to correctly determine the: 

a. Concentration of the euthanasia solution used; and 

b. Euthanasia dose of the euthanasia solution used. 

c. Correct gauge of hypodermic needle to be used 
(e.g., in a puppy, kitten or other young animal, in 
animals under 20 pounds, in 20 to 35 pound animals, 
in 35 to 50 pound animals, and in animals weighing 
more than 50 pounds); 

F. Intravenous administration is the preferred route of 
administration. 

1. Intravenous administration is to be performed only: 

a. By an operator who is properly trained and 
competency~certified in intravenous administration of 
the drug into the jugular vein, cephalic vein, 
saphenous vein, femoral vein (cats only; not for 
dogs) or any other readily accessible and 
appropriate venous site for the species of animal 
being euthanized; 

b. When the animal is tractable and properly 
restrained without undue stress; and 

c. When a vein is readily accessible. 

2. Generally, a one-inch, 20- or 22-gauge hypodermic 
needle is used for injection in dogs weighing 20 or 
more pounds. Intravenous injection of smaller dogs, 
cats, kittens, and puppies requires increased expertise 
and the use of a smaller gauge (e.g., a 24-gauge), 
one~inch hypodermic needle. However, the smaller 
gauge needles, such as 24ugauge, makes injection of 
the sodium pentobarbital through the needle difficult 
and may cause the needle hub to disconnect from the 
syringe during injection. Therefore, use of a 24-gauge 
needle which screws onto the syringe and slow, steady 
injection may be needed for small animals. In all 
cases, the gauge or size of the needle used must be 
the appropriate size (i.e., not too large or small) for 
the size of the vein being injected. 

3. Recommend the use of eccentric-hubbed syringes 
for increased ease of inserting the needle into an 
animal's vein. 

4. Pre-euthanasia medication may be administered 
(See Section III. C.) 

a. Before intravenous administration of the 
euthanasia drug, sedation or anesthetization of the 
animal with an approved pre-euthanasia medication 
may be performed and may be needed, especially 
in fractious, vicious or intractable animals, or in 
animals with veins that are difficult to identify for 
injection. 
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b. Such pre~euthanasia sedation or anesthetization is 
to be performed only by individuals who are 
properly trained and competency-certified in the use 
and administration of the approved pre-euthanasia 
medications. 

5. General certification requirements 

Intravenous Administration 

Certified competency training for use of this method 
of administration is to include a demonstrated ability 
to: 

a. Properly and humanely restrain an animal for 
·injection into the jugular, cephalic, saphenous and 

(in the cat only) femoral vein; and 

b. Correctly locale, and humanely inject into, the: 

(I) Jugular vein, 

(2) Cephalic vein, 

(3) Saphenous vein, and 

(4) Femoral vein (for the cat only). 

G. Intraperitoneal injection may be a preferred route of 
injection in cats, kittens, small dogs (under 20 lbs), 
puppies, birds and other small animals, or for animals that 
have small, collapsed or difficult to inject veins. 

l. Intraperitoneal injection is to be performed only: 

a. By a person who is properly trained and 
competency·certified in the procedure, and 

b. When the animal is properly restrained. 

2. The usual injection site is approximately one~inch 
behind the umbilicus on the midline. 

3. Generally, a one-inch, 22- to 24-gauge hypodermic 
needle (see § F. 2., caution regarding use of 24-gauge 
needles) may be used in animals weighing under 10 
pounds; a one·inch, 22~gauge needle in animals 
weighing 10 to 25 pounds; and a one-inch, 20-gauge 
needle in animals weighing 25-45 pounds, and 18- to 
20·gauge needle in animals over 45 pounds. In each 
case, the size and gauge of the needle must be 
appropriate for the size of the animal. 

4. After intraperitoneal administration of the drug(s), 
the animal is to be placed in a safe cage or run 
(preferably in a quiet area) and monitored so that the 
animal does not inadvertently injure itself by 
stumbling or falling as unconsciousness develops. The 
time from injection to unconsciousness to death will 
differ from animal to animal. 

5. The drug is gradually absorbed through the 
peritoneum. Therefore, after intraperitoneal injection, 
the animal gradually enters deeper planes of 
anesthesia as increasing amounts of the drug enters 
the bloodstream. Consequently, 30 minutes or more 
may be required before sufficient drug is absorbed to 
induce death. However, the mode of action to induce 
death is the same as for intravenous administration. 

6, Because of the slow absorption from the peritoneal 
cavity, and the variability of metabolism in various 
animals, it is strongly recommended that, once the 
animal is "down," (i.e., sedated, anesthetized or 
unconscious), that the animal be given a "follow-up" 
lethal injection of sodium pentobarbital to ensure 
death. 

7. General certification requirements 

Intraperitoneal administration 

Certified competency training for use of this method 
of administration is to include a demonstrated ability 
to: 

a. Properly and humanely restrain an animal for 
injection into the peritoneal cavity; 

b. Correctly locate, and humanely inject into, the 
peritoneal cavity approximately one·inch behind the 
umbilicus on the midline. 

H. Intracardiac administration is not approved for use, 
unless the animal is fully anesthetized, comatose or 
unconscious. 

1. The animal is to be properly and humanely 
restrained, and the heart must be penetrated with one 
thrust of the hypodermic needle. 

2. Competency certification to use this method of 
administration is to include a demonstrated ability to: 

a. Properly and humanely restrain an animal for 
intracardiac injection; 

b. Correctly locate the heart for humane injection in 
cats, puppies, kittens and other young animals as 
well as in small (less than 20 pounds), medium (20 
to 40 pounds) and large animals (greater than 40 
pounds); 

c. Correctly determine and select the appropriate 
gauge and length of hypodermic needle for use in 
young, small, medium and large animals; 

d. Properly and humanely penetrate (i.e., inject) the 
heart of an animal with one thrust of a hypodermic 
needle. 

Appendix C 
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Carbon Monoxide 

Minimum requirements for use 

A. Euthanasia of animals with carbon monoxide is to be 
performed only: 

1. By a person who is properly trained and 
competency-certified in the use of this method of 
euthanasia. 

2. Using a properly constructed and maintained 
chamber. 

3. In accordance with all the provisions of this 
Directive. 

B. The chamber must: 

l. Be constructed of durable, easily cleanable material; 

2. Have functioning, internal lighting and at least one 
clean and transparent viewport (i.e., window), both of 
which are to be used by the operator of the chamber 
to directly observe and monitor the animals during 
euthanasia to ensure that euthanasia is occurring 
properly and humanely; 

3. Be properly sealed, with such seals properly 
maintained to enable at least a 6% concentration of 
the gas to be attained in the chamber within 20 
seconds, and to maintain this chamber concentration 
of the gas until death has occurred. 

C. Only commercial-grade carbon monoxide gas 
dispensed from a cylinder shall be used. 

D. The commercial-grade gas shall be dispensed from a 
cylinder into an appropriately constructed, sealed and 
maintained carbon monoxide chamber at a pressure and 
rate that achieves a 6% concentration of the gas within 
the chamber within 20 seconds. 

E. The carbon monoxide gas and chamber is only to be 
stored and used in a well-ventilated area where the toxic 
hazards of gas exposure to the operator, to pound/shelter 
personnel and to pound/shelter animals not intended to be 
immediately euthanized will be avoided. 

F. Pre-euthanasia sedation with acepromazine maleate, 
given intramuscularly (see Appendix D.), may be 
performed in dogs and cats 20 minutes prior to subjecting 
the animal(s) to carbon monoxide euthanasia. 

'According to Drs. A. Dallaire and A. Chalifoux in their 
report on the "Physiologic and Behavioral Evaluation of 
Carbon Monoxide Euthanasia of Adult Dogs 
Premedication of Dogs with Acepromazine or Pentazocine 
Before Euthanasia with Carbon Monoxide" ( canadian 
Journal Q! Comparative Medicine; 1985; 49:171-178): 
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Acepromazine (at a dosage of 0.3 mg/lb. of body 
weight) ... reduced by 25% the number of 
(mongrel) dogs that showed vocalization and agitation. 
In acepromazine premedicated dogs, the duration of 
these signs was significantly diminished and sphincter 
relaxation did not occur in more than 50% of the 
cases. Furthermore, with the use of acepromazine, no 
significant peaks or drastic drops were noticed in the 
heart and respiratory rates and in the arterial blood 
pressure. These manifestations are usually related to 
stress. Acepromazine pre-treatment significantly 
reduced 

(1) The number of dogs showing behavioral 
manifestations (33.3%) and 

(2) The duration of the behavioral manifestations 
(39.8%). 

... In light of these results, it is recommended to 
premedicate dogs with acepromazine before submitting 
them to euthanasia by carbon monoxide." 

G. Only compatible animals of the same size and species 
shall be placed into the chamber together. 

H. Animals shall not be crowded together into the 
chamber (i.e., each animal shall be allowed sufficient 
space to stand up, sit down and turn around freely using 
normal body movements and without having to touch 
another animal in the chamber to do so). 

I. Animals to be euthanized shall not be placed into the 
chamber with other animals that have already been 
euthanized. 

J. Each cat shall be placed into the chamber in a 
separate, lightweight, open-wire cage with a solid, metal 
bottom. 

K. The animal(s) should become unconscious within 45 
to 60 seconds, and death should occur within 2 to 4 
minutes. 

*Note: Some reflex movements and sounds 
(vocalizations) may occur from the unconscious animals; 
these vocalizations and movements, made while the animal 
is passing through what is often called Stage !I of 
anesthesia, should be differentiated from, and should not 
be confused with, conscious struggling. 

L. Animals should be left in the chamber at least 10 
minutes after death has occurred before the chamber is 
opened. 

M.The operator should open the chamber only in a 
well-ventilated area, and should leave the animals another 
10 minutes after the chamber is opened. 

N. Animals must be carefully examined to ensure that 
death has indeed occurred. 
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0. General certification requirements 

Carbon Monoxide 

Certified competency training in the use of this method 
of euthanasia is to include a demonstrated: 

I. Understanding of the provisions of Directive 79-1 
pertaining to the use of this method of euthanasia; 

2. Understanding of the hazards associated with the 
use of this method and appropriate precautions to be 
taken when this method of euthanasia is performed; 

3. Ability to properly and correctly determine and 
monitor the rate of flow and concentration of carbon 
monoxide in the chamber; 

4. Ability to correctly operate the chamber; 

5. Ability to properly and humanely euthanize animals 
with carbon monoxide; and 

6. Ability to correctly evaluate 
the animal has been rendered 
died; 

and determine when 
unconscious and has 

IU'PROVEO PRE-EUTHANASIA METHODS 

( Rev~sed 2/2/93) 

APP£NDIX D 

A. *NOTE: These methods are not approved as a pri.Jna.ry means of euthanasia but onlv as 
a means of preliminary sedation to aid in the humane euthanas1a of an an~ 

APPROVED DRUG* 

AcepromazJ.ne 
maleate 

Xylazine 
hydrochloride 

Ketamine 
hydrochloride 

Ketamine HCL, 
Prom<~zine HCL, and 
AminopentamJ.de 
hydroqem sulfate 
combination {ie. 
Ketaset~Plus) 

Sodium 
Pentobarbital•• 
{w1th or Wltnout 
iidocawe) 

SPECIES APPROVED 
FOR lJSE IN* 

Cats 

0oq• 
"Less than 50 l.bs. 

*More than 50 lbs. 

Cats 

Cats 

Non-human primates 

Cats 

Any an1.mal 

Young, c>m<!lL 
fractious. ill or 
lrl")Ured 
,1~.l1llals 

ROUTE OF 
ADMINISTRATION* 

Intramuscu.Lar or 
Sllbcutaneous 

Orally 

Intramuscular or 
Subcutaneous 

0rally 

Intrarrru.scular or 
Subcutaneous 

Intramuscular 

Intramuscular 

Intramuscul<~r 

Intramuscular 

lntrarouscular 

Intravenous 

Intr.1ot•r 1 tcr.ea L 

0.25 to J.S lniJflb. 

0.25 to 1 mg/lb. 

0.5 to 1 mg/lb. 

0.5 to 1 mg/l.b. 

lmg/l.b. * 

o.s rnq/lb.· 

1 mg/lb. 

S to 15 mg/l.b. 

3 to 15 mg/lb. 

15 to 20 mg/lb. 

G.2 cc/10 lhs.u 

il. t-LC/lOLbs. ** 

•spec1es, routes <~nd dosaqes approved by the FDA an<l li~ted tn the rcanuracturers' 
recommenaatJ.ons. 

"*Assum1ng the use of a S <!ra1n/ml. coru::entrat1on ot sod1um pentooaro1tal. 
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B. Pre-Euthanasia sedation is to be administered only: 

!. By individuals that are properly trained and 
competency-certified to use and administer the 
approved pre-euthanasia drugs; 

2. In the species in which the FDA has approved the 
drug(s) for use; 

3. Via an approved route of administration for the 
species being given the approved drug; and 

4. When the animal is being properly and humanely 
restrained by a person who is trained in the proper 
restraint of the animal for injection via the approved 
route of administration to be utilized. 

C. General certification requirements 

Pre-euthanasia methods 

Certified competency training is to include a 
demonstrated: 

l. Knowledge of the requirements of this Directive 
regarding the use of the approved pre-euthanasia 
drugs; 

2. Ability to correctly determine the: 

a. Concentration of the approved pre-euthanasia drug 
to be used; 

b. Dose of the approved pre-euthanasia drug 
required; and 

c. Ability to properly and humanely administer the 
drug via the approved route(s) of administration to 
be used. 

Division Administration Directive Number 83-1 

Approved Capture Drugs and Drug Administering 
Equipment 

Effective: February 8, 1993 

I. Purpose 

This Directive sets forth capture drugs and drug 
administering equipment approved by the State 
Veterinarian for use in the capture of companion animals 
by animal wardens and other officers as defined in § 
3,1-796.66 of the Comprehensive Animal Laws (i.e., Title 
3.1, Chapter 27.4 of the Code of Virginia). 

II. Authority 

Title 3.1, Chapter 27.4, § 3.1-796.ll9 of the Code of 
Virginia states, in part, "All drugs and drug administering 
equipment used by animal wardens or other officers to 
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capture companion animals pursuant to this chapter shall 
have been approved by the State Veterinarian." 

Ill. Approved Drugs 

The following drugs are approved for use in the capture 
of companion animals only when: (i) the drug is 
administered by individuals appropriately trained and 
competency-certified to humanely administer the drug; (ii) 
the drug is used only in a species in which the U.S. Food 
and Drug Administration (FDA) has approved the drug for 
use; and (iii) the drug is administered via an approved 
route of administration and in accordance with the 
manufacturer's recommendations. (See Appendix A for 
further details.) 

A. Acepromazine maleate 

Administered orally (tablet form only), subcutaneously, 
intramuscularly, or intravenously. (See Appendix A for 
further details.) 

*Do not use in animals (especially cats) potentially 
exposed to organophosphates such as insecticides, 
dips, or flea collars because this drug may 
potentiate such poisons. 

Xylazine hydrochloride (trade name: Rompun) 

Administered intramuscularly only. (See Appendix A for 
further details.) 

Ketamine Hydrochloride 

Administered intramuscularly only. 

'Note: This drug is approved by the FDA for use 
only in cats and nonhuman primates. (See Appendix 
A for further details.) 

D. Ketamine hydrochloride·promazine 
hy d roch I orid e-amin open ta mid e- hydrogen sui fate 
combination (trade name: Ketaset-Pius) 

Administered intramuscularly only. 

'Note: this drug is approved by the U.S. FDA for 
use only in cats and nonhuman primates. (See 
Appendix A for further details.) 

E. Drugs, methods, or both prescribed by a licensed 
veterinarian for use in the species involved, but only if 
performed by or under the direct and immediate 
supervision of the licensed veterinarian so prescribing the 
method. 

Approved Drug Administering Equipment' 

Equipment manufactured by the following named firms is 
approved for the humane capture of companion animals 
on condition that: 
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A. The users of the equipment are appropriately trained 
in the proper and humane use of the approved capture 
equipment; 

B. The users of the equipment follow the operating 
instructions prescribed by the manufacturer of the 
equipment; 

C. The equipment is well maintained and kept in a high 
state of repair at all times; and 

D. The animal is humanely captured. 

Comoany Name and Address ......... _ Drug Administering 
Eauioment 

Palmer Chemical & Equipment Co., Inc. . ...... CAP-CHUR 
Equipment 
V8 P.O. Box 867, Palmer Village 
Douglasville, Georgia 30!33 

Glasgow Veterinary Supply . . . . . . DIST-INJECT Equipment 

Richmond, Virginia 23209 
Phone: 804-786-2481 

Requests to deviate from or to use an alternative to the 
approved drugs or drug administering equipment must be 
sent in writing to the State Veterinarian at the above 
address. The request must include a detailed explanation 
of the proposed deviation or alternative, substantive 
justification for the request, substantive reasons why the 
currently approved drugs or drug administering equipment 
cannot be used and how the proposed deviation or 
alternative will resolve the reasons/problems, and 
sufficient objective and supportable evidence that the 
proposed deviation or alternative is at least as humane as 
the currently approved drugs or drug administering 
equipment identified in this directive. 

v \ .. ./ 

L 

~-· 

APPKIIDU A. 

(il."'-VlS<>d UZ/9ll 
~~ 

Fort Peck Route A!'~RoVED oRuG· SPECIES AP~ROVED ROUTE OF 00~ 

Glasgow, Montana 59230 

Telonics . . .. .. .. . .. .. . .. .. .. .. .. .. .. . PAXARMS Equipment 
932 East Impalla Avenue 
Mesa, Arizona 85204-6699 

Zoolu Arms of Omaha 
!0315 Wright Street 
Omaha, Nebraska 68124 

. . . . . . . . . . . . . . . SIMMONS Equipment 

Telinject, U.S.A., Inc. . ........... TEUNJECT Equipment 
16133 Ventura Boulevard 
Suite 635 
Encino, California 91436 

*Note: The State Veterinarian does NOT recommend 
the equipment produced by one manufacturer over 
that produced by another. 

V. Approval of Additional Drugs and Drug Administering 
Equipment 

Advances in research relative to drugs and drug 
administering equipment for use in capturing companion 
animals will be monitored on a continuing basis by the 
Office of the State Veterinarian. Chemical restraint drugs 
(i.e., capture drugs) and drug administering equipment 
which are proved to be acceptable will be added to the 
approved list. 

Firms or individuals seeking approval of specific drugs or 
drug administering equipment for use in capturing 
companion animals may submit a written request for the 
consideration of such proposals to the: 

State Veterinarian/Director 
Division of Animal Health 
P. 0. Box 1163 

Acepromaz.lne 
maleate 

xylazina 
hydrochloride 

Ketamine 
hydrochloride 

Ketamine HCL, 
Promazine HCL, 

""' Am~nopentamide 

hydrogen sulfate 
comb;nat~on 1 ie., 
l(etasot-Plus) 

FOR USE !N" 

Oo<o• 

Cats 

Oo<o• 
"Less than SO llis. 

'Kora than 50 lba. 

~ .. 
C~ts 

Non-hW!14n prlltllltes 

Cats 

IIDI'I!NlSTRATION~ 

Intral!lllscuiar or 0 . .25 to 0.5 mq/ill. 
Subcutaneous 

or .. uy 0.25 to 1 :og/lb. 

Intramuscular or 0.5 to 1 mg/l.l>. 
SUbcutaneoua 

Or <Illy 0.5 to 1 oq/lb. 

Intramuscular or 1 ""!/lb.• 
Subcutaneous 

Intr ...... scular 0. 5 mg/lb.• 

Intramuscular l !D<J/lb. 

Intramuscular 5 to 15 019/lh. 

Intramuscular 3 to 15 mg/ll>. 

Intramuscular 15 to 20 mg/Lb. 

"Speciem, ruuto11 and dOII&qtl8 "~ by tllu l"r::!! Md lilltcd UJ tho> 
manufacturers' ~d.&tJ.OD.IJ. 

""llho u,... s...:tio11 IV. of Appondb!; A. 

A. Any c-ompan~on anliflal captUred lS only to l>a c,,otun'd oy ~ )'f'rson or ov 
persons lC.aL ~ave lo~en ~"rL>~:ed wrltlc.o l'Y a ',"lrq>n•a-ucana....1 
vHer>nan<m or olher crwalHJ.cO '·"dlv>crua.c ds oe1ny pr<:>p .. rly '~"-l.n&<l a.~<i 

r.""'Petent 1n the hllmdfle capture ot an:un.ou ny u~e ol the sp..cn,ad "!'P<"CCV*<< 
o;apture Uruqlsl and equlp~r~ent be>nq used. 
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II. Competency Certification Required 

A. Any companion animal captured is only to be 
captured by a person or by persons that have been 
certified in writing by a Virginia-licensed veterinarian or 
other qualified individual, as being properly trained and 
competent in the humane capture of animals by use of the 
specified approved capture drug(s) and equipment being 
used. 

B. See Appendices A-D of Division of Animal Health 
Directive 79-1 for competency certification requirements. 

Ill. Capture drugs are to be administered only: 

A. By individuals that are appropriately trained and 
competency-certified to humanely use and administer the 
approved capture drug(s); 

B. In the species in which the FDA has approved the 
drug(s) for use; 

C. When administered via an approved route of 
administration for the species being given the approved 
drug and in accordance with the manufacturer's 
recommendations. 

IV. General Considerations 

A. If xylazine is to be given alone, the dosage and dose 
of the xylazine must be determined by a supervising, 
licensed veterinarian. As a rule, dogs weighing under 25 
pounds should NOT be captured by chemical means using 
remote injection (e.g., by use of a dart gun). 

B. According to author Leon Nielson, in his book 
Chemical Immobilization ill Urban Animal Control Work. 

"The dosage suggested... for the ketamine/xylazine 
combination is 5.0 mg of ketamine/kg' of body weight 
and 1.0 mg of xylazine/kg of body weight .... for 
intramuscular injection in dogs only." 

Nielson further states that, 

"This regimen has produced immobilization 
(recumbency) in dogs in 2.6 - 3.6 minutes, with a 
recovery time of 131 and 110 minutes, respectively. 
The most practical way of preparing the mixture is to 
add 2 ml (200 mg) of xylazine to a 10 ml (1,000 mg) 
vial of ketamine. Testing has shown that this 
pre~mixed solution will remain stable with 
undiminished potency for 6 months. The dosage to use 
of the 5:1 combination is 6.0 mg/kg .... " 

The above dosage of the drug combination is calculated 
to be 0.027 ml per pound of body weight, or 0.81 ml per 
30 pounds of body weight, using a 10% concentration of 
xylazine. 

'Remember: 1.0 kilogram (or "I kg") 2.2 pounds. 

Vol. 9, Issue 13 

General Notices/Errata 

'Note: Currently, ketamine hydrochloride has NOT 
been approved by the FDA for use in dogs. 
Therefore, although the combination of xylazine and 
ketamine hydrochloride given at the dosages 
described above and using the appropriate drug 
administering equipment for the drug, animal and 
situation involved is considered effective for use in 
the chemical capture of dogs, the State Veterinarian 
can only acknowledge the effectiveness of this drug 
combination, but does not sanction the procurement 
or use of ketamine or any other drug in violation of 
state or federal law. Therefore, should this drug 
combination be used, it would be approved for use 
only if done under the lawful supervision of a 
licensed veterinarian. 

C. According to the Virginia Board of Pharmacy, § 
54.1-3415 of the Code of Virginia authorizes animal 
wardens/animal control officers and law~enforcement 
officers " ... in the employ of the United States government 
or of any state, territorial, district, county, municipal, or 
insular government..." to purchase, receive or possess any 
approved capture drug for use in the lawful capture of 
animals pursuant to Title 3.1, Chapter 27.4 of the Code of 
Virginia " ... by reason of his official duties." 

AUDITOR OF PUBLIC ACCOUNTS 

t Uniform Financial Reporting Manual 
Summary of Revisions and Manual Contents 

General 

This document contains a summary of significant changes 
made to the Uniform Financial Reporting Manual with the 
November, 1992 revision. A draft copy of the manual is 
currently available from the Auditor of Public Accounts 
(APA) at no charge by writing to the following address: 

Uniform Financial Reporting Manual 
Auditor o! Public Accounts 
P.O. Box 1295 
Richmond, Virginia 23210 

Local government officials, auditors, and other interested 
parties are encouraged to provide written comments to the 
above address. The APA also will hold public hearings to 
provide interested parties the opportunity to provide 
comments. Details on these hearings are found in the 
Calendar of Events section of this issue of The Virginia 
Register and are available from the AP A The written 
comment period closes on May 5, 1993. 

Chapter I Introduction 

This chapter discusses the organization of the manual and 
the procedures used by the Auditor of Public Accounts in 
revising it. It also contains an order form for additional 
copies of the manual and other publications of the APA. 
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Chapter 2 Accounting and Reporting Principles 

This chapter discusses accounting and reporting principles 
applicable to Virginia local governments. Revisions to this 
chapter include: 

A. Updates to reflect changes in accounting and 
reporting principles since the previous manual revisions; 

B. Discussion of GASB 14 (Reporting Entity) as is 
relates to the inclusion of school boards in a locality's 
financial statements. The APA believes these should be 
discretely presented in a separate column. See Section 2.13 
for further details. 

C. Addition of Risk Management/Self Insurance funds to 
the list of activities which should be reported as internal 
services in the transmittal forms. 

Chapter 3 Uniform System of Accounts 

This chapter provides details on a Uniform account 
structure which local governments should use to facilitate 
the completion of the transmittal forms. Significant 
revisions to this chapter include: 

A. Deleting various accounts which are no longer 
applicable to local governments. 

B. Incorporating changes to the chart of accounts 
required of local school boards by the Department of 
Education. 

Chapter 4 Comparative Report Transmittal Forms 

This chapter contains copies of all the transmittal forms 
and related instructions. In addition, it contains 
information regarding the auditors responsibilities and 
reporting requirements, and requirements for submitting 
the forms. Significant revisions to this chapter include: 

A. Incorporates changes made to the forms since the 
last manual revision. 

B. Contains more detailed instructions for preparing each 
of the forms. 

C. Reflects a new requirement for submitting the forms. 
This requires that the forms may only be submitted on the 
automated or manual forms mailed to the locality by the 
APA in August of each year. The APA will no longer 
accept forms designed by the locality or their auditors. 
See § 4.2 for further details. 

D. Modifies the auditors reporting requirements for 
transmittal forms. The auditor will now be required to 
issue a report on agreed upon procedures related to the 
transmittal forms review. See Section 4.3 for further 
details. 

E. Makes minor changes to Forms 110 and 310. Also, 

expands Form 610 to include a separate column for each 
acceptable enterprise activity. See §§ 4.5, 4.9 and 4.13 
respectively for further details. 

F. Incorporates the Auto Trans users manual into an 
appendix. 

Chapter 5 Comparative Report 

This chapter contains an example of the layout and 
related footnotes for each exhibit in the comparative 
report. There were no significant changes made to this 
chapter. 

Chapter 6 Prototype Financial Statements 

This chapter contains prototype financial statements and 
auditors reports designed to comply with the requirements 
of Generally Accepted Accounting Principles (GAAP) and 
Generally Accepted Government Auditing Standards 
(GAGAS). It also contains prototype statements of 
treasurer's accountability and legal debt margin required 
by the Code of Virginia. The only significant changes to 
this chapter were to bring it up to date with changes in 
GAAP and GAGAS since the previous revision of the 
manual. 

Chapter 7 Public Employee Retirement Systems 

This is a new chapter issued pursuant to § 5l.l-l003 of the 
Code of Virginia. It incorporates the Virginia Accounting 
and Reporting Release #1 issued August 5, 1991. The 
chapter requires that local retirement systems publish an 
annual report which contains statements prepared in 
conformance with Governmental Accounting Standards 
Board (GASB) standards for financial reporting by public 
retirement systems. 

Chapter 8 Virginia Accounting and Reporting Releases 

This chapter is included for the purpose of accommodating 
subsequent Virginia accounting and reporting releases 
which will be issued as necessary to supplement this 
manual. 

COUNCIL ON THE ENVIRONMENT 

t Virginia Coastal Resources Management Program 
Public Notice of Approved Routine Program 

Implementations 

On January 11, 1993, the Council on the Environment 
submitted two routine program changes to the Office of 
Ocean and Coastal Resources Management of NOAA for 
incorporation into the Virginia Coastal Resources 
Management Program (VCRMP). As required by the 
Coastal Zone Management Act, Tidewater localities and 
affected federal and state agencies were notified on the 
same date of the proposed incorporation of the revised 
Erosion and Sediment Control Law and Regulations and 
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the revised Barrier Island Policy of the Coastal Primary 
Sand Dunes Guidelines. A public notice describing the 
submission was simultaneously published in The Virginia 
Register and the Richmond Times-Dispatch. On February 
17, 1993, Virginia received notice that NOAA has accepted 
these changes to Virginia's coastal program. Consequently, 
the Commonwealth will apply Federal Consistency 
provisions to the revised Erosion and Sediment Control 
Law and its regulations and the revised Barrier Island 
Policy of the Coastal Primary Sand Dunes Guidelines. 
Further information and the complete RPI package may 
be obtained by contacting Jeannie Lewis Smith of the 
Council on the Environment. 

DEPARTMENT OF LABOR AND INDUSTRY 

Notice to the Public 

The Virginia State Plan for the enforcement of 
occupational safety and health laws (VOSH) commits the 
Commonwealth to adopt regulations identical to, or as 
effective as, those promulgated by the U.S. Department of 
Labor, Occupational Safety and Health Administration 
(OSHA). 

Accordingly, public participation in the formulation of such 
regulations must be made during the adoption of such 
regulations at the federal level. Therefore, the Virginia 
Department of Labor and Industry is reissuing the 
following Federal OSHA notice: 

U.S. Department of Labor 
Occupational Safety and Health Administration 
29 CFR Part 1926 
(Docket S-775) 

Safety Standards for Steel and Other Metal and Non-Metal 
Erection 

Agency: Occupational Safety and Health Administration 
(OSHA) 

Action: Notice of Intent to Establish Negotiated 
Rulemaking Committee; Request for Representation. 

Summary: The Occupational Safety and Health 
Administration is announcing its intent to establish a Steel 
Erection Negotiated Rulemaking Advisory Committee under 
the Negotiated Rulemaking Act (NRA) and the Federal 
Advisory Committee Act (FACA). The committee will 
negotiate issues associated with the development of a 
proposed revision of the existing safety provisions in its 
construction standards for steel erection (29 CFR part 
1926, subpart R). The committee will include 
representatives of identified parties who would be 
significantly affected by the final rule. OSHA solicits 
interested parties to nominate representatives for 
membership for representation on the committee. 

Nominations for membership or representation on the 
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committee should be sent, in quadruplicate, to the Docket 
Office, Docket S-775, U.S. Department of Labor, 
Occupational Safety and Health Administration, Room 
N-2625, 200 Constitution Avenue, N.W., Washington, D.C. 
20210. 

Text: Full text of the proposed rulemaking can be found 
in Volume 57, No. 250, p. 61860 (December 29, 1992) of 
the Federal Register. 

Date: OSHA must receive written comments and requests 
for membership or representation by March 29, 1993. 

Address: Written comments should be submitted in 
quadruplicate to the Docket Office, Docket No. S-775, 
Room N-2625, U.S. Department of Labor, 200 Constitution 
Ave., N.W., Washington, D.C. 20210, telephone (202) 
219-7894. 

An additional copy should be submitted to the Director of 
Enforcement Policy, Virginia Department of Labor and 
Industry, 13 South 13th Street, Richmond, Virginia 23219. 

For further information contact: James F. Foster, Office of 
Information and Consumer Affairs, OSHA, Room N-3647, 
200 Constitution Avenue, N.W., Washington, D.C. 20210, 
telephone (202) 219-8151. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 

t Notice ol Significant Change in Statewide Methods and 
Standards for Setting Payment Rates (Title 42 Code of 

Federal Regulations 447,205) 
Selective Contracting of Inpatient Hospital Services 

Description: In the Selective Contracting Program, hospitals 
will be awarded contracts to provide inpatient services to 
Medicaid recipients based on their competitive proposal 
prices and the evaluation criteria specified in a federally 
approved waiver. The pilot program is based on awarding 
contracts to cost-effective hospitals in the Tidewater area 
while ensuring Medicaid recipients access to quality 
inpatient care. 

Why the agency lli changing its methods and standards: 
The 1992 Appropriation Act directed the Department of 
Medical Assistance Services (DMAS) to seek the necessary 
waivers from the United States Department of Health and 
Human Services to authorize the Commonwealth to provide 
hospital care to Medicaid recipients in the Tidewater area 
in selected hospitals through a competitive process. 

Estimate Qf exoected changes !!! annual aggregate 
expenditures: Development costs will include Management 
Information System changes, a patient origin study, and a 
microcomputer model for ensuring the necessary bed 
capacity. Total development costs are projected to be 
$25,223. The additional two-year administrative costs 
associated with selective contracting are estimated to be 
$200,383. Program savings are demonstrated by calculating 
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the difference between projected costs without the waiver 
and the costs with the waiver in effect. In the absence of 
the waiver, inpatient costs are projected to be $43.3 
million in the first twelve-month period and $49.7 million 
for the second twelve~month period. Selective contracting 
is expected to reduce these costs to $41.5 million in year 
one of the waiver and to $47.4 million in year two. Taking 
into account the development and administrative costs, 
savings will be $3.87 million. 

Availability Q! proposed changes and address for 
comments: Copies of the emergency regulation, once 
signed by the Governor. adopted by the agency, and filed 
with the Registrar, will be available for public review. 
Comments or questions should be directed to Kathryn 
Kotula, Department of Medical Assistance Services, 600 E. 
Broad St.. Suite 1300, Richmond, VA 23219, (804) 786-7933. 

VIRGINIA CODE COMMISSION 

NOTICE TO STATE AGENCIES 

Mailing Address: Our mailing address is: Virginia Code 
Commission. 910 Capitol Street. General Assembly Building, 
2nd Floor. Richmond, VA 23219. You may FAX in your 
notice; however, we ask that you do not follow-up with a 
mailed copy. Our FAX number is: 371-0169. 

FORMS FOR FILING MATERIAL ON DATES FOR 
PUBLICATION IN TilE VIRGINIA REGISTER OF 

REGULATIONS 

All agencies are required to use the appropriate forms 
when furnishing material and dates for publication in the 
Virginia Register ill Regulations. The forms are supplied 
by the office of the Registrar of Regulations. If you do not 
have any forms or you need additional forms, please 
contact: Virginia Code Commission, 910 Capitol Street, 
General Assembly Building, 2nd Floor. Richmond. VA 
23219, telephone (804) 786-3591. 

FORMS: 

NOTICE of INTENDED REGULATORY ACTION -
RRO! 
NOTICE of COMMENT PERIOD - RR02 
PROPOSED (Transmittal Sheet) - RR03 
FINAL (Transmittal Sheet) - RR04 
EMERGENCY (Transmittal Sheet) - RR05 
NOTICE of MEETING - RR06 
AGENCY RESPONSE TO LEGISLATIVE 
OR GUBERNATORIAL OBJECTIONS - RR08 
DEPARTMENT of PLANNING AND BUDGET 
(Transmittal Sheet) - DPBRR09 

Copies of the Virginia Register Form. Style and Procedure 
Manual may also be obtained at the above address. 
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CALENDAR OF EVENTS 

Symbols Key 
t Indicates entries since last publication of the Virginia Register 
~ Location accessible to handicapped 
til' Telecommunications Device for Deaf (TDD)jVoice Designation 

NOTICE 

Only those meetings which are filed with the Registrar 
of Regulations by the filing deadline noted at the 
beginning of this publication are listed. Since some 
meetings are called on short notice, please be aware that 
this listing of meetings may be incomplete. Also, all 
meetings are subject to cancellation and the Virginia 
Register deadline may preclude a notice of such 
cancellation. 

For additional information on open meetings and public 
hearings held by the Standing Committees of the 
Legislature during the interim, please call Legislative 
Information at (804) 786-6530. 

VIRGINIA CODE COMMISSION 

EXECUTIVE 

~'''~ ~ ~ 
Virginia Department 

For The Aging 

DEPARTMENT FOR THE AGING 

long~ Term Care Ombudsman Program Advisory Council 

March 25, 1993 - 9:30 a.m. - Open Meeting 
The Virginia Association of Homes for Adults, Inc., United 
Way Building, 224 West Broad Street, Suite 101, Richmond, 
Virginia. ~ 

Business will include further discussion on the goals 
and objectives for the Virginia Long-Term Care 
Ombudsman Program and Elder Rights. 

Contact: Etta V. Hopkins, Assistant Stale Ombudsman, 
Virginia Department for the Aging, 700 E. Franklin St., 
lOth Floor, Richmond, VA 23219-2327, telephone (804) 
225-2271, toll-free 1-800-552-3402, or (804) 225-2271/TDD ..,. 

VIRGINIA AGRICULTURAL COUNCIL 

t March 22, 1993 • 9 a.m. - Open Meeting 
t March 23, 1993 • 8 a.m. - Open Meeting 

Virginia. 6J (Interpreter for the deaf provided upon 
request) 

A meeting to review and act upon new grant proposal 
requests, second and third year project continuations 
and a brief business session at the beginning and end 
of the two-day meeting. The council will entertain 
public comment at the conclusion of all other business 
for a period not to exceed 30 minutes. 

Contact: Thomas R. Yates, Assistant Secretary, 1100 Bank 
St., Suite 203, Richmond, VA 23219, telephone (804) 
786-6060. 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES (BOARD OF) 

May 19, 1993 - 2 p.m. - Public Hearing 
1100 Bank Street, 2nd Floor Board Room, Richmond, 
Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Agriculture 
and Consumer Services intends to consider amending 
regulations entitled VR 115-05-01. Regulations 
Governing Grade "A" Milk. The proposed regulation 
will continue certain authority contained in the 
existing regulation governing the production, 
processing, and sale of Grade "A" pasteurized milk 
and Grade "A" pasteurized milk products and certain 
milk products. The purpose of the present regulatory 
action is to review the regulation for effectiveness and 
continued need. The proposed regulation has been 
drafted to include provisions of the existing regulation 
and to enhance its effectiveness. In addition, certain 
new provisions have been established which affect 
milk plants, receiving station, transfer stations, 
producers and industry laboratories specifying: drug 
screening requirements of Grade "A" raw milk for 
pasteurization prior to processing; minimum penalties 
for violation of the drug residue requirements; new 
standards for temperature, somatic cell counts and 
cryoscope test; requirements to receive and retain a 
permit; sanitation requirements for Grade "A" raw 
milk for pasteurization; and sanitation requirements 
for Grade "A" pasteurized milk. 

Statutory Authority: § 3.1-530.1 of the Code of Virginia. 

Contact: J. A. Beers, Program Manager, P.O. Box 1163, 
Richmond, VA 23209, telephone (804) 786-1453. 

Days Inn Hotel, 1901 Emmett Street, Charlottesville, * * * * * * * * 
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t June 30, 1993 - 1 p.m. - Public Hearing 
Department of Agriculture and Consumer Services, 
Washington Building, 1100 Bank Street, Board Room, Room 
204, Richmond, Virginia. 

June 25, 1993 - Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Agriculture 
and Consumer Services intends to adopt regulations 
entitled: VR 115-04-28. Regulations Governing the 
Oxygenation of Gasoline. The purpose of the proposed 
regulation is to ensure that motor fuels dispensed in 
this Commonwealth comply with any oxygenation 
requirements specified by the federal Clean Air Act 
pertaining to motor fuels. The 1990 amendments to the 
federal Clean Air Act require states with carbon 
monoxide nonattainment areas with design values1 of 
9.5 parts per million (ppm) or more to implement an 
oxygenated gasoline program in all such designated 
nonattainment areas. Title II of the 1990 amendments 
to the federal Clean Air Act requires that states 
institute an oxygenated gasoline program by 
establishing "control areas" in any Metropolitan 
Statistical Area (MSA) which contains one or more 
carbon monoxide nonattainment areas. Pursuant to 
such provisions, the Department of Air Pollution 
Control has designated as the control area the Virginia 
counties within the Washington, D.C. Metropolitan 
Statistical Area (MSA) consisting of Arlington, Fairfax, 
Loudoun, Prince William, and Stafford; and the 
Virginia cities within the Washington, D.C. MSA 
consisting of Alexandria, Fairfax, Falls Church, 
Manassas, and Manassas Park. 

The oxygen content requirement applies during the 
portion of the year in which the control area is prone 
to high ambient concentrations of carbon monoxide. 
The Environmental Protection Agency has established 
this control period (which the Board of Agriculture 
and Consumer Services anticipates will recur annually) 
to be, in the case of Virginia, a specified four months 
out of twelve. In Virginia this control period will begin 
on November 1 of one year and continue through the 
last day ol February of the following year. 

The proposed regulation (i) specifies carbon monoxide 
nonattainment areas; (ii) specifies the control area; 
(iii) specifies the control period; (iv) specifies a 
minimum oxygenate content in gasoline during the 
control period; (v) requires all persons regulated to 
keep records of classes of oxygenates and oxygenate 
content; (vi) requires gasoline pump labelling; (vii) 
specifies methods of sampling, testing, and oxygen 
content calculations; and (viii) specifies means of 
compliance and methods of enforcement. 

1 Design value means the calculation which is used to derive 
the number of carbon monoxide parts per million in the air 

in order to determine whether an area shall be designated a 
carbon monoxide nonattainment area. 

STATEMENT 

Basis: Sections 59.1-153 and 59.1-156 of the Code of 
Virginia. 

Purnose: The proposed regulation is for the purpose of 
complying in this Commonwealth with any gasoline 
oxygenation requirements specified by the federal Clean 
Air Act. The 1990 amendments to the federal Clean Air 
Act require states with carbon monoxide nonattainment 
areas with design values of 9.5 parts per million (ppm) or 
more, to implement an oxygenated gasoline program in all 
such designated areas. The 1990 amendments to the 
federal Clean Air Act require that states introduce an 
oxygenated gasoline program which controls the oxygen 
content of gasoline by establishing "control areas" in any 
Metropolitan Statistical Area (MSA) which contains one or 
more carbon monoxide nonattainment areas. The 
Washington, D.C. MSA is a carbon monoxide nonattainment 
area. 

The control area in Virginia means the Virginia counties 
within the Washington, D.C. MSA consisting of Arlington 
Fairfax, Loudoun, Prince William, and Stafford; and th~ 
Virginia cities within the Washington, D.C. MSA consisting 
of Alexandria, Fairfax, Falls Church, Manassas, and 
Manassas Park. The oxygen content requirement applies 
during the portion of the year in which the areas are 
prone to high ambient concentrations of carbon monoxide. 
The Environmental Protection Agency has established this 
control period (which the Board of Agriculture and 
~onsumer Services anticipates will recur annually) to be, 
m the case of Virginia, a specified four months out of 
twelve. In Virginia this control period will begin on 
November 1 of one year and continue through the last day 
of February of the following year. 

Substance: The proposed regulation, VR 115-04-28, 
"Regulation Governing Oxygenation of Gasoline" establishes 
minimum requirements for the oxygen content in gasoline. 

The proposed regulation: 

a. Specifies carbon monoxide nonattainment areas; 

b. Specifies the control area; 

c. Specifies the control period; 

d. Specifies a m1mmum oxygenate content in 
gasoline during the control period; 

e. Requires all persons regulated to keep records of 
classes of oxygenates and oxygenate content; 

f. Requires gasoline pump labelling; 
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g. Specifies methods of sampling, testing, and oxygen 
content calculations; and 

h. Specifies means of compliance and methods of 
enforcement. 

Issues: One issue is environmental. The use of oxygenated 
gasoline in lieu of nonoxygenated gasoline reduces carbon 
monoxide emissions from motor vehicles and thereby helps 
carbon monoxide nonattainment areas in their efforts to 
achieve compliance with the national ambient air quality 
standard for carbon monoxide. The use of oxygenated 
gasoline is becoming a widely recognized control strategy 
for reducing carbon monoxide emissions from motor 
vehicles in a timely and cost"effective manner. If Virginia 
does not adopt this proposed regulation, carbon monoxide 
emissions from motor vehicles will not be reduced and the 
Commonwealth will not be in compliance with the national 
ambient air quality standard for carbon monoxide. 

Furthermore, not adopting the proposed regulation would 
mean a potential loss of federal funds. Such funds may be 
lost where a state fails to submit a plan for a designated 
carbon monoxide nonattainment area, or where a state 
fails to submit an adequate plan, as determined by the 
Administrator of the United States Environmental 
Protection Agency. The potential loss of federal funds 
includes funds for highways. 

a. Number and types of regulated entities or persons 
affected: 

Approximately 150 private facilities ("wholesale 
purchaser-consumer facilities"), approximately 10 bulk 
terminal operators, and approximately 30 bulk plant 
operators, will be affected by this proposed regulation, as 
the proposed regulation requires gasoline oxygenation and 
record keeping. Approximately 623 retail outlets will be 
affected by this proposed regulation, as the proposed 
regulation requires gasoline oxygenation, record keeping, 
and in addition, gasoline pump labelling. 

b. Projected cost to regulated entities (and to the public) 
for implementation and compliance: 

In a cost-benefit analysis contained in United States 
Environmental Protection Agency's "Oxygenated Gasoline 
Implementation Guidelines" of July 1992, the Field 
Operations and Support Division, Office of Mobile Sources 
projects that in a Mid-Atlantic city (no information is 
available for the South East) the oxygenated gasoline 
program benefit for the November 1992 through February 
1993 control period will be the reduction of 66,061 tons of 
pollutants at a cost of $222 per ton of pollutants. 

Industry estimates an increased cost of approximately 
two cents per gallon of gasoline in the control area, which 
it is expected will be passed on to the consumer. 
Consumer costs for motor vehicle refueling will also rise 
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because fuel economy decreases with the use of 
oxygenated gasoline. 

The department believes these cost estimates may be 
conservatively high. Some gasoline refiners have already 
voluntarily marketed oxygenated gasoline which either met 
or approached the requirements of the proposed 
regulation. This gasoline was marketed at competitive 
prices. 

It should be noted that these cost impacts are based on 
compliance with oxygenated gasoline requirements on a 
per gallon basis. The emergency regulation already in 
effect is based on a per gallon basis. Administration of an 
averaging·based compliance program would increase 
program costs due to additional staffing which would be 
needed by the department 

The costs of noncompliance should also be noted. There 
will be federal sanctions for noncompliance. The sanctions 
include loss of federal funds, including funds for highways. 

c. Projected cost to agency for implementation and 
enforcement: 

The United States Environmental Protection Agency 
requires that samples be taken at a minimum of 20% of 
the regulated facilities each year. The enforcement of this 
program through inspections, mandated sampling, and 
sanctions for noncompliance will require additional 
funding. The enforcement costs for personal and 
nonpersonal services will be approximately $60,000 per 
year. 

Department of General Services, Division of Consolidated 
Laboratory Services, will require oxygenate analysis 
equipment costing approximately $150,000 to $175,000. This 
equipment will be required by November l, 1994, which 
will be a singular expenditure. The equipment will expand 
the ability of the Department of General Services, Division 
of Consolidated Laboratory Services, to respond to future 
motor fuel programs related to reformulated fuels. Such 
programs are anticipated by the Department of Agriculture 
and Consumer Services in the next two years. 

There will be additional recurring analysis costs for 
personal and nonpersonal services of approximately 
$75,000 per year. Alternatively, an independent laboratory 
could be used for the analysis of samples. Testing costs at 
an independent laboratory will be as high as $150 per 
sample. The department anticipates a minimum of 500 
samples during the first year, at a cost of $75,000. The 
department expects the United States Environmental 
Protection Agency to raise the number of mandated 
samplings in each subsequent year. 

Additional miscellaneous nonrecurring funding of $15,000 
will be required for the public outreach program, 
contained in United States Environmental Protection 
Agency's "Oxygenated Gasoline Implementation Guidelines" 
of July 1992, prepared by the Field Operations and 
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Support Division, Office of Mobile Sources. Such program 
is to include, but not be limited to, advertisements, 
hotlines, public meetings, educational materials, and press 
coverage. Training workshops for inspectors will also be 
required. 

d. Source of funds: 

General Fund. 

Statutory Authority: §§ 59.1-153 and 59.1-156 of the Code of 
Virginia. 

Contact: J. Alan Rogers, Program Manager, Office of 
Weights and Measures, Department of Agriculture and 
Consumer Services, llOO Bank St., Room 402, Richmond, 
VA 23219, telephone (804) 786-2476. 

Virginia Cattle Industry Board 

t April 14, 1993 - 2 p.m. - Open Meeting 
t April 15, 1993 - 8:30 a.m. - Open Meeting 
Lynchburg Hilton, 2900 Candler's Mountain Road, Liberty 
Room Lynchburg, Virginia. ~ 

A meeting to discuss the budget and other business 
related to the industry. The board will entertain public 
comment at the conclusion of all other business on 
April 15, 1993, for a period not to exceed 30 minutes. 

Contact: Reggie Reynolds, Program Director, Department 
of Agriculture and Consumer Services, P.O. Box 176, 
Daleville, VA 24083, telephone (703) 992-!992. 

Virginia Farmers Market Board 

t March 25, 1993 - I p.m. - Open Meeting 
Capitol Square, House Room l, Richmond, Virginia. ~ 

A general business meeting to discuss finances and 
present a status report on all markets. The board will 
also entertain grant proposals from the network 
managers. The board will entertain public comment at 
the conclusion of all other business for a period not to 
exceed 30 minutes. 

Contact: Nancy L. Israel, Program Director, Washington 
Bldg., !100 Bank St., Richmond, VA 23219, telephone (804) 
37!-6157. 

Virginia Marine Products Board 

March 30, 1993 - 5:30 p.m. - Open Meeting 
Nick's Steak and Spaghetti House, Route 17, Gloucester 
Point, Virginia. [] 

The board will meet to receive reports from the 
executive director of the Virginia Marine Products 
Board on: finance, marketing, past and future program 
planning, publicity and public relations, and old and 
new business. 

Contact: Shirley Estes, Executive Director, 554 Denbigh 
Blvd., Suite B, Newport News, VA 23602, telephone (804) 
874-3474. 

Virginia Peanut Board 

t March 23, 1993 • 10 a.m. - Open Meeting 
Tidewater Agricultural Experiment Station, Holland Station, 
Suffolk, Virginia .. J-l 

A meeting to review peanut research projects for 
possible funding in 1993. The board will entertain 
public comment at the conclusion of all other business 
for a period not to exceed 30 minutes. 

Contact: Russell C. Schools, Program Director, P.O. Box 
149, Capron, VA 23829, telephone (804) 658-4573. 

Pesticide Control Board 

t April 15, 1993 - 8 a.m. - Open Meeting 
Department of Agriculture and Consumer Services, 1100 
Bank Street, Board Room 204, Richmond, Virginia. :ll 

A tour of Plant Food Products, Coastal Chemical, and 
Franklin Airport. Committee meetings will follow 
beginning at 5 p.m. Portions of the meeting may be 
held in closed session pursuant to § 2.1-344 of the 
Code of Virginia. 

t April U, 1993 - 9 a.m. - Open Meeting 
Department of Agriculture and Consumer Services, 1100 
Bank Street, Board Room 204, Richmond, Virginia. J-l 

The board will conduct a general business meeting. 
Portions of the meeting may be held in closed session 
pursuant to § 2.1-344 of the Code of Virginia. The 
public will have an opportunity to comment on any 
matter not on the board's agenda at 9 a.m. 

Contact: Dr. Marvin A. Lawson, Program Manager, Office 
of Pesticide Management, Department of Agriculture and 
Consumer Services, P.O. Box 1163, 1100 Bank St., Room 
401, Richmond, VA 23209, telephone (804) 371-6558. 

Virginia Seed Potato Board 

t April 21, 1993 • 8 p.m. - Open Meeting 
Eastern Shore Agriculture Experiment Station, Research 
Drive, Painter, Virginia. }] 

The board will meet to review the 1993 planting 
season. The board will entertain public comment at 
the conclusion of all other business for a period not to 
exceed 30 minutes. 

Contact: J. William Mapp, Program Director, Department 
of Agriculture and Consumer Services, Box 26, Onley, VA 
23418, telephone (804) 787-5867. 
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Virginia Winegrowers Advisory Board 

t April 8, 1993 - 10 a.m. - Open Meeting 
Oakencroft Winery, 2nd Floor, Meeting Room, 
Charlottesville, Virginia. 

The board will hear committee and project monitor 
reports and review old and new business. The board 
will entertain public comment at the conclusion of all 
other business for a period not to exceed 30 minutes. 

Contact: Wendy Rizzo, Secretary, Virginia Winegrowers 
Advisory Board, P.O. Box 1010, Richmond, VA 23219, 
telephone (804) 786-0481. 

DEPARTMENT OF AIR POLLUTION CONTROL 

State Advisory Board on Air Pollution 

t April l, 1993 - 9 a.m. - Open Meeting 
Monroe Building, Room E, Richmond, Virginia. lfl 

A meeting to discuss research topics for 1993 and 
annual meeting plans. 

Contact: Dr. Kathleen Sands, Policy Analyst, Department 
of Air Pollution Control, P.O. Box 10089, Richmond, VA 
23240, telephone (804) 225-2722. 

ALCOHOLIC BEVERAGE CONTROL BOARD 

March 29, 1993 - 9:30 a.m. - Open Meeting 
April 12, 1993 - 9:30 a.m. - Open Meeting 
April 26, 1993 - 9:30 a.m. - Open Meeting 
May 10, 1993 - 9:30 a.m. - Open Meeting 
May 24, 1993 - 9:30 a.m. - Open Meeting 
2901 Hermitage Road, Richmond, Virginia. II 

A meeting to receive and discuss reports and activities 
from staff members. Other matters not yet 
determined. 

Contact: Robert N. Swinson, Secretary to the Board, 
Alcoholic Beverage Control Board, 2901 Hermitage Road, 
P.O. Box 27491, Richmond, VA 23261, telephone (804) 
367-0616. 

ASAP POLICY BOARD - MOUNT ROGERS 

April 14, 1993 - 1 p.m. - Open Meeting 
Oby's Restaurant, North Main Street, Marion, Virginia. II 

A meeting to conduct program business. The order of 
business at all regular meetings shall be as follows: (i) 
call to order; (ii) roll call; (iii) approval of minutes; 
(iv) unfinished business; (v) new business; and (vi) 
adjournment. 
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Contact: J. L. Reedy, Jr., Director, MI. Rogers ASAP, 1102 
A N. Main St., Marion, VA 24354, telephone (703) 783-7771. 

BOARD OF AUDIOLOGY AND SPEECH-LANGUAGE 
PATHOLOGY 

t May 13, 1993 - 11 a.m. - Open Meeting 
6606 West Broad Street, Richmond, Virginia. II 

A board meeting and formal conferences. 

Contact: Meredyth P. Partridge, Executive Director, 6606 
W. Broad St., Richmond, VA 23230, telephone (804) 
662-9111. 

AUDITOR OF PUBLIC ACCOUNTS 

t April 19, 1993 - 10 a.m. - Public Hearing 
National Guard Armory, Franklin Street, Christiansburg, 
Virginia. 

t April 26, 1993 - 10 a.m. - Public Hearing 
Sheraton Inn and Conference Center, Route 3 at l-95, 
Fredericksburg, Virginia. 

t May 3, 1993 - 10 a.m. - Public Hearing 
Sheraton Inn Coliseum, 1215 Mercury Boulevard, Hampton, 
Virginia. 

Public hearings to receive public testimony on the 
draft revision of the Uniform Financial Reporting 
Manual. Individuals planning to attend or make a 
presentation at one of these hearings are requested to 
complete a registration form available from the 
Auditor of Public Accounts. There is no charge to 
attend the public hearings. 

Written comments may be submitted until May 5, 
1993. All comments received will be considered in 
finalizing the revision of the manual. 

Contact: UFRM, Auditor of Public Accounts, P.O. Box 
1295, Richmond, VA 23210, telephone (804) 225-3350. 

BOARD FOR BARBERS 

t April 5, 1993 - 9 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 5th 
Floor. Richmond, Virginia. [l;J 

A meeting to (i) review applications; (ii) review 
correspondence; (iii) review and disposition of 
enforcement cases; and (iv) conduct routine board 
business. 

Contact: Roberta L. Banning, Assistant Director, 3600 W. 
Broad St., Richmond, VA 23230·4917, telephone (804) 
367-8590. 
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CHESAPEAKE BAY LOCAL ASSISTANCE BOARD 

March 25, 1993 - I 0 a.m. - Open Meeting 
State Capitol, Senate Room 4, Richmond, Virginia. :l'l 
(Interpreter for the deaf provided upon request) 

The board will conduct general business, including 
review of local Chesapeake Bay Preservation Area 
programs. A tentative agenda is available from the 
Chesapeake Bay Local Assistance Department. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Richmond, VA 23219, 
telephone (804) 225-3440 or toll-free 1-800-243-7229/TDD 
THE 

INTERDEPARTMENTAL REGULATION OF 
RESIDENTIAL FACILITIES FOR CHILDREN 

Coordinating Committee 

t April 16, 1993 - 8:30 a.m. - Open Meeting 
Office of Coordinator, Interdepartmental Regulation, 8007 
Discovery Drive, Blair Building, Conference Room C, 
Richmond, Virginia. '6J 

A regularly scheduled meeting to consider such 
administrative and policy issues as may be presented 
to the committee. A period for public comment is 
provided at each meeting. 

Contact: John J. Allen, Jr., Coordinator, Office of the 
Coordinator, Interdepartmental Regulation, 8007 Discovery 
Dr., Richmond, VA 23229-8699, telephone (804) 662-7124. 

BOARD OF COMMERCE 

March 22, 1993 - 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. 

A meeting to discuss agenda items including General 
Assembly bills, and studies requested of the Board of 
Commerce. 

Contact: Bonnie S. Salzman, Director, Department of 
Commerce, 3600 W. Broad St., Richmond, VA 23230-4917, 
telephone (804) 367-8519. 

* * * * * * * * 

May 7, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Commerce 
intends to repeal regulations entitled: VR 190-02-1. 
Agency Rules of Practice for Hearing Officers. The 
Board of Commerce is proposing to repeal its current 

rules of practice for hearing officers used for 
governing all formal proceedings involved in enforcing 
the regulation of professions and occupations listed 
under § 54.1-300 of the Code of Virginia to eliminate 
any confusion, duplication or inconsistency with the 
statutes incorporated in the Administrative Process 
Act. 

Written comments may be submitted through May 7, 1993, 
to Bonnie S. Salzman, Director, Department of Commerce, 
3600 West Broad Street, Richmond, Virginia 23230. 

Statutory Authority: § 54.1-310 of the Code of Virginia. 

Contact: Peggy McCrerey, Regulatory Programs Director, 
Department of Commerce, 3600 W. Broad St., Richmond, 
VA 23230, telephone (804) 367-2194. 

COMPENSATION BOARD 

March 31, 1993 - 5 p.m. - Open Meeting 
Ninth Street Office Building, 202 North Ninth Street, Room 
913/913A, 9th Floor, Richmond, Virginia. ll'l (Interpreter for 
the deaf provided upon request) 

A routine meeting to conduct business. 

Contact: Bruce W, Haynes, Executive Secretary, 
Compensation Board, P.O. Box 3-F, Richmond, VA 
23206-0686 or (804) 786-3886/TDD .,. 

DEPARTMENT OF CONSERVATION AND RECREATION 

Upper James Scenic River Advisory Board 

t March 24, 1993 - Noon - Open Meeting 
Sunnybrook Inn, Plantation Road, Hollins, Virginia. 

A review of river issues and programs. 

Contact: Richard G. Gibbons, Environmental Program 
Manager, Department of Conservation and Recreation, 
Division of Planning and Recreation Resources, 203 
Governor St., Suite 326, Richmond, VA 23219, telephone 
(804) 786-4132 or (804) 786-2121/TDD -.. 

BOARD FOR CONTRACTORS 

Applications Review Committee 

t March 30, 1993 - 9 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Conference Room 1, Richmond, Virginia. ~ 

A regular meeting to review applications with 
convictions and/or complaints for class A contractors 
licenses and class B contractors registration. 
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Contact: Florence R. Brassier, 
Department of Commerce, 3600 W. 
VA 23230, telephone (804) 367-7557. 

Assistant Director, 
Broad St., Richmond, 

BOARD FOR COSMETOLOGY 

March 29, 1993 - 9 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. 

A general business meeting. 

Contact: Demetra Y. Kontos, Assistant Director, Board for 
Cosmetology, Department of Commerce, 3600 W. Broad St., 
Richmond, VA 23230, telephone (804) 367-0500. 

CRIMINAL JUSTICE SERVICES BOARD 

Committee on Criminal Justice Information Systems 

t March 25, 1993 • 10 a.m. - Open Meeting 
Ninth Street Office Building, Ninth and Grace Streets, 6th 
Floor, Governor's Cabinet Conference Room, Richmond, 
Virginia. ~ 

A meeting to discuss projects and business of the 
committee. 

Contact: Paula Scott Dehetre, Executive Assistant, 
Department of Criminal Justice Services, 805 E. Broad St., 
Richmond, VA 23219, telephone (804) 786-4000. 

DEPARTMENT FOR THE DEAF AND HARD OF 
HEARING 

March 24, 1993 - 5 p.m. - Public Hearing 
The Rehabilitation Center for the Blind, 401 Azalea 
A venue, Richmond, Virginia. ~ (Interpreter for the deaf 
provided upon request) 

A public hearing to receive comments on the 
department's proposed fee increase for candidates 
participating m the Virginia Quality Assurance 
Screening Written and Performance Assessments. 

Contact: Brenda Thornton, VQAS Coordinator, llOO Bank 
Street, 12th Floor, Richmond, VA 23219, telephone (804) 
225-2570 or toll-free l-800-552-7917. 

BOARD OF DENTISTRY 

t April 9, 1993 • 8:30 a.m. - Open Meeting 
6606 West Broad Street, 4th Floor, Richmond, Virginia. \\1 

Informal conferences. 

t April 16, 1993 - 8:30 a.m. - Open Meeting 

Vol. 9, Issue 13 

Calendar of Events 

t April 17, 1993 - 8:30 a.m. - Open Meeting 
t April 18, 1993 - 8:30 a.m. - Open Meeting 
6606 West Broad Street, 4th Floor, Richmond, Virginia. '&I 

Friday: Formal hearings 

Saturday: Formal hearing and board business, 
including committee reports. 

This is a public meeting and the public is invited to 
observe. No public testimony will be received by the 
board at this meeting. 

Contact: Marcia J. Miller, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230-1717, telephone 
(804) 662-9906. 

* * * * * * * * 

April 15, 1993 - 7 p.m. - Public Hearing 
6606 West Broad Street, 5th Floor, Conference Room l, 
Richmond, Virginia. 

May 10, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Dentistry 
intends to amend regulations entitled: VR 255-01-l. 
Virginia Board of Dentistry Regulations. The purpose 
of the proposed amendments is to establish the 
requirements for certification to apply Schedule VI 
topical medications. 

Statutory Authority: §§ 54.1-2400, 54.1-2700 et seq., 
54.1-3303, and 54.1-3408 of the Code of Virginia. 

Contact: Marcia J. Miller, Executive Director, Virginia 
Board of Dentistry, 6606 W. Broad St., 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9906. 

DEPARTMENT OF EDUCATION (BOARD OF) 

March 25, 1993 - 8 a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, Richmond, 
Virginia. ~ (Interpreter for the deaf provided upon 
request) 

The Board of Education and the Board of Vocational 
Education will hold a regularly scheduled meeting. 
Business will be conducted according to items listed 
on the agenda. The agenda is available upon request. 

Contact: Dr. Ernest W. Martin, Assistant Superintendent, 
P.O. Box 2!20, Richmond, VA 232!6-2120, telephone (804) 
225-2073. 

* * * * * * * * 
t April 21, 1993 - 7 p.m. - Public Hearing 

Monday, March 22, 1993 

2081 



Calendar of Events 

Petersburg High School, Petersburg, Virginia. 

t April 22, 1993 - 7 p.m. - Public Hearing 
Maury High School, Norfolk, Virginia. 

t April 27, 1993 - 7 p.m. - Public Hearing 
Warrenton Junior High School, Warrenton, Virginia. 

t April 28, 1993 • 7 p.m. - Public Hearing 
Abingdon High School, Abingdon, Virginia. 

May 21, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Education intends to amend regulations entitled: VR 
270-0l-0007. Regulations Governing Special Education 
Programs for Children with Disabilities in Virginia. 
The revised regulations outline the requirements for 
the provision of special education programs. Areas of 
coverage include identification, eligibility, service 
delivery, funding, personnel qualifications, procedural 
safeguards, local school division responsibilities, and 
Department of Education responsibilities. 

STATEMENT 

Basis: Section 22.1-214 of the Code of Virginia vests the 
Board of Education with the authority to prepare and 
supervise the provision by local school divisions of special 
education lor children with disabilities. Section 22.1-214 
further requires the Board of Education to ensure that all 
children with disabilities have available a free appropriate 
public education. Section 22.1-215 contemplates board 
regulations for special education. 

Purpose: The purpose of these regulations and their 
amendments is to ensure the provision of a free 
appropriate public education for children with disabilities 
in the Commonwealth. 

Issues: These proposed regulations contain amendments to 
the current regulations governing special education in 
Virginia. These regulations have been amended for several 
primary purposes: (i) to comply with amendments to the 
Individuals with Disabilities Education Act (IDEA) (20 
U.S.C. §§ 1400-1485) and that Act's implementing 
regulations; (ii) to comply with § 22.1-214 G of the Code 
of Virginia; (iii) to eliminate overly burdensome mandates 
on local school divisions; and (iv) to rewrite any passage 
needing clarification. 

Substance: The following provisions have been added to 
incorporate new requirements from the IDEA and its 
regulations: 

A The following terms are now defined in the 
definitions section: 

1. Assistive Technology Device; 

2. Assistive Technology Service; 
3. Rehabilitation Counseling Services; 
4. Transition Services; 
5. Traumatic Brain Injury. 

B. Section 3.3 B has been amended to include provisions 
lor the federal requirement that the Individualized 
Education Program (IEP) of each child with a disability 
at age 16 (and at age 14 where appropriate) contain a 
statement of needed transition services. 

C. Section 3.3 B has also been amended to include the 
federal requirement that local school divisions provide 
assistive technology services and/or devices to those 
children with disabilities who need them. 

Section 3.2 has been amended to comply with § 22.1-214 G 
of the Code of Virginia. The revisions remove formerly 
required assessments components that exceeded federal 
evaluation requirements and add a provision providing 
parents an opportunity to participate in the selection of 
assessment components. 

The following revisions have been made to eliminate 
overly burdensome mandates on local school divisions: 

A Section 3.2 has been amended to no longer require 
that all children referred lor special education be 
reviewed by a Child Study Committee. The revision now 
allows that committee to be used where appropriate. 

B. Section 3.3 has been amended to no longer require 
that local school divisions reevaluate a child with disability 
before changing the child's placement. 

C. Section 3.4 has been amended to no longer require 
that local school divisions obtain parental consent prior to 
a change in the identification of a child's particular 
disability, prior to a change in program, and prior to any 
reevaluation. 

D. Section 3.6 has been amended to remove many of 
the mandatory procedures regarding the local school 
divisions' annual plans and special education advisory 
committees. 

Pursuant to the final recommendations of the final report 
from the department project team studying this disorder, 
the list of conditions under "Other Health Impairment" in 
the definition section has been amended to include 
Attention Deficit Hyperactivity Disorder I Attention Deficit 
Disorder (ADHD/ ADD). 

Estimated impact: 

A. Entities affected: These regulations will a!!ect all 
local school divisions of the Commonwealth. In developing 
these proposed regulations, input was sought from school 
division administrators and staff (as well as from parents). 
Much of the substance of that input has been included, 
especially with reference to items A-D listed above. 
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B. Costs to affected entities: The amendments to these 
regulations resulting from the Individuals with Disabilities 
Education Act and its regulations will have no fiscal 
impact. Those items are already in effect under federal 
law; local school divisions must already comply with those 
requirements. These particular amendments, therefore, are 
merely bringing the state regulations up to date. 

The amendment, in response to § 22.1-214 G of the Code 
of Virginia, eliminating mandatory, specified assessments 
components is expected to have a fiscal impact. The exact 
dollar amount of that impact cannot be determined as the 
selection of assessment components for each child will 
now be on an individualized, case-by-case basis; however, 
any impact felt should be one of a reduction in local 
school divisions expenditures. 

Of the changes made to reduce overly burdensome 
requirements on local school divisions, the following fiscal 
impact is expected: 

1. The removal of the requirement that all children 
referred for special education must be reviewed by 
the Child Study Committee is expected to have a fiscal 
impact. The exact dollar amount of that impact cannot 
be determined as the decision as to when to use the 
Child Study Committee will be made on an 
individualized, case-by-case basis; however, any impact 
felt should be one of a reduction in local school 
division expenditures. 

2. The reduction of instances in which a child must 
be evaluated is expected to have a fiscal impact. The 
exact dollar amount of that impact cannot be 
determined as the extent (and, therefore, the cost) of 
each child's evaluations will vary; however, any 
impact felt should be one of a reduction in local 
school division expenditures. 

The inclusion of ADHD I ADD in the definition of "other 
health impairment" is estimated to increase the annual 
total of students receiving special education across the 
Commonwealth by 6,500. Four hundred forty additional 
teachers are estimated to be needed at an annual 
estimated cost of $5,000,000 to the local school divisions. 
An additional $3,000,000 per year is estimated to be 
needed lor localities to perform the evaluations of these 
additional students. 

C. Cost to agency: There will be a minimal cost incurred 
by the department to produce and mail the revised 
regulations to local school divisions. No additional 
enforcement costs are anticipated because the revised 
requirements will be monitored as part of the 
department's normal federal program monitoring activities. 

The inclusion of ADHD 1 ADD in the definition of "other 
health impairment" is estimated to increase the total 
number of students receiving special education annually by 
6,500. The additional costs to the state agency is estimated 
to be $10,000,000 annually. 
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D. Source of agency funds: The minimal costs projected 
to be incurred for reproducing and mailing the revised 
regulations can be absorbed through the department's 
federal grant under Part B of the Individuals with 
Disabilities Education Act. 

Of the $10,000,000 estimated to be needed annually as a 
result of including ADHDIADD in the definition of "other 
health impairment," $2,000,000 will come from the 
department's federal grant under Part B of the Individuals 
with Disabilities Education Act. The remaining $8,000,000 
will come from the department's general fund allocation. 

Statutory Authority: §§ 22.1-214 and 22.1-215 of the Code of 
Virginia. 

Contact: Anne P. Michie, Specialist, Federal Program 
Monitoring, Department of Education, P.O. Box 2120, 
Richmond, VA 23216-2120, telephone (804) 225-2013 or 
toll-free 1-800-292-3820. 

LOCAL EMERGENCY PLANNING COMMITTEE • 
CIIESTERI'IEUl COUNTY 

April I, 1993 • 5:30 p,m, - Open Meeting 
May 6, 1993· 5:30 p.m. - Open Meeting 
Chesterfield County Administration 
lronbridge Road, Room 502, Chesterfield, 

Building, 
Virginia. ~ 

10001 

A meeting to meet requirements of Superfund 
Amendment and Reauthorization Act of 1986. 

Contact: Lynda G. Furr, Assistant Emergency Services 
Coordinator, Chesterfield Fire Department, P.O. Box 40, 
Chesterfield, VA 23832, telephone (804) 748-1236. 

LOCAL EMERGENCY PLANNING COMMITTEE -
WINCHESTER 

t April 7, 1993 - 3 p.m. - Open Meeting 
Shawnee Fire Company, 2333 Roosevelt Boulevard, 
Winchester, Virginia. 

A regular meeting. 

Contact: L. A. Miller, Fire Chief, Winchester Fire and 
Rescue Department, 126 N. Cameron St., Winchester, VA 
22601, telephone (703) 662-2298. 

FOOD SERVICE ADVISORY COMMITTEE 

t April 2, 1993 • 10 a.m. - Open Meeting 
Department of Housing and Community Development, 501 
North 2nd Street, Jackson Street, 2nd Floor Conference 
Room, Richmond, Virginia. ~ 

A regular meeting. The committee meets at least once 
a year to discuss and recommend food service policy, 
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regulation, and programmatic changes to the 
Commissioner of Health for implementation. 

Contact: John E. Benko, Division Director, Division of 
Food and Environmental Services, 1500 E. Main St., Suite 
115, Richmond, VA 23219, telephone (804) 786-3559. 

BOARD OF FUNERAL DIRECTORS AND EMBALMERS 

t April 6, 1993 - 9 a.m. - Open Meeting 
6606 West Broad Street, Richmond, Virginia. llJ 

A board meeting. 

t April 7, 1993 - 9 a.m. - Open Meeting 
6606 West Broad Street, 5th Floor, Room 2, Richmond, 
Virginia. ~ 

Informal hearings. 

t May 4, 1993 - 9 a.m. - Open Meetings 
6606 West Broad Street, Rooms 1, 3 and 4, Richmond, 
Virginia. ~~·1 

Exams and a board meeting. 

Contact; Meredyth P. Partridge, Executive Director, 
Department of Health Professions, 6606 W. Broad St., 
Richmond, VA, telephone (804) 662-9111. 

Informal Conference Committee 

t May 5, 1993 • 9 a.m. - Open Meeting 
6606 West Broad Street, 5th Floor, Room 2, Richmond, 
Virginia. ~ 

Informal conferences. 

Contact: Meredyth P. Partridge, Executive Director, 
Department of Health Professions, 6606 W. Broad St., 
Richmond, VA, telephone (804) 662·9111. 

BOARD OF GAME AND INLAND FISHERIES 

April I, 1993 • 9 a.m. - Open Meeting 
Holiday Inn, 6531 West Broad Street, Richmond, Virginia. 

The board will convene its meeting at 9 a.m. They 
will immediately recess for their committee meetings, 
beginning with the Wildlife and Boat Committee, 
followed by the Funding Committee, Liaison 
Committee, Planning Committee, Finance Committee, 
and end with the Law and Education Committee. In 
addition to the Wildlife and Boat Committee hearing 
staff recommendations for changes to the 1993·94 and 
1994-95 hunting seasons, each committee will hear and 
discuss topics appropriate to their authority, and take 
any necessary action. 

April 2, 1993 • 9 a.m. - Open Meeting 
Holiday Inn, 1-64 West Broad, 6531 West Broad Street, 
Richmond, Virginia. 

The board will reconvene its meeting with an 
executive session at 8 a.m. They will recess or 
adjourn the executive session at 9 a.m. for the public 
meeting. During the public meeting, the board will 
hear and consider proposed changes to the 1993-94 
and 1994·95 hunting seasons. Proposed changes will be 
adopted for advertisement for public comment, and 
will be reconsidered by the board at the June 17 and 
18, 1993 meetings. Final regulations will be adopted at 
that time. In addition to considering changes to the 
hunting seasons, other general and administrative 
matters, as necessary, will be considered, with the 
appropriate action taken by the board. 

Contact: Belle Harding, Secretary to Bud Bristow, 4010 W. 
Broad St., Richmond, VA 23230, telephone (804) 367-1000. 

BOARD FOR GEOLOGY 

t April 23, 1993 • 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Conference Room 3, Richmond, Virginia. ~ 

A general board meeting. 

Contact: Nelle P. Hotchkiss, Assistant Director, Department 
of Commerce, 3600 W. Broad St., Richmond, VA 23230, 
telephone (804) 367-8595 or (804) 367-9753/TDD .,.. 

GOVERNOR'S COMMISSION ON VIOLENT CRIME 

t March 23, 1993 • 9:30 a.m. - Open Meeting 
General Assembly Building, 910 Capitol Square, Senate 
Room B, Richmond, Virginia. ~ 

This meeting will initiate the second phase of the 
commission's work - programmatic initiatives. 

Contact: Kris Ragan, Special Assistant, Department of 
Criminal Justice Services, Research Center, 701 E. 
Franklin St., 9th Floor, Richmond, VA 23219, telephone 
(804) 225-3899. 

GOVERNOR'S JOB TRAINING COORDINATING 
COUNCIL 

t March 22, 1993 • I 0:30 a.m. - Open Meeting 
The Embassy Suites Hotel, 2925 Emerywood Parkway, 
Richmond, Virginia. '~i (Interpreter for the deaf provided 
upon request) 

A general meeting. 

Contact: Abria M. Singleton, Executive Secretary, 4615 W. 
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Broad St., 3rd Floor, Richmond, VA 23230, telephone (804) 
367-9816, toll-free 1-800-552-7020 or (804) 367-6283/TDD .,.. 

HAZARDOUS MATERIALS TRAINING COMMITTEE 

t March 23, 1993 • 10 a.m. - Open Meeting 
Virginia Department of Emergency Services, 308 Turner 
Road, Training Center, Richmond, Virginia. 

A meeting to discuss curriculum course development, 
and review existing hazardous material courses. 

Contact: Roger D. Raines, 108 B Courthouse Lane, P.O. 
Box 447, Bowling Green, VA 22427, telephone (804) 
633-9831. 

'

'//DffvlRGlNlA f , DEPARTMENT 
OF HEALTH 

ProtNtin~ You dnd Your En~tironmf'nl 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the State Board of Health 
intends to amend regulations entitled: VR 355-28-100. 
Regulations lor Disease Reporting and Control. The 
regulations are being amended to (i) comply with 
current disease control policies, (ii) change the form 
for reporting morbidity, and (iii) comply with statutory 
requirements. 

Statutory Authority: §§ 32.1·12 and 32.1·35 of the Code of 
Virginia. 

Contact: C. Diane Woolard, M.P.H., Senior Epidemiologist, 
Virginia Department of Health, P.O. Box 2448, Room 113, 
Richmond, VA 23218, telephone (804) 786-6261. 

* * * * * * * * 
April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the State Board of Health 
intends to amend regulations entitled: VR 355-30-000. 
Virginia Medical Care Facilities Certificate of Public 
Need Rules and Regulations. The purpose of the 
proposed amendments is to implement the Certificate 
of Public Need program consistent with the amended 
law which became effective July 1, 1992. 

Statutory Authority: §§ 32.1-12 and 32.1-102.2 of the Code 
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of Virginia. 

Written comments may be submitted through April 23, 
1993, to Paul E. Parker, Director, Division of Resources 
Development, Virginia Department of Health, 1500 East 
Main Street, Suite 105, Richmond, Virginia 23219. 

Contact: Wendy Brown, Project Review Manager, Division 
of Resources Development, 1500 E. Main St., Suite 105, 
Richmond, VA 23219, telephone (804) 786-7463. 

******** 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9~6.14:7.1 
of the Code of Virginia that the State Board of Health 
intends to repeal regulations entitled: 1987 State 
Medical Facilities Plan and adopt regulations entitled: 
VR 355-30·100 through VR 355-30·113. Virginia State 
Medical Facilities Pian. The purpose of the proposed 
action is to revise the State Medical Facilities Plan to 
provide guidance for assessing the public need for 
projects for review according to the 1992 amendments 
to the Certificate of Public Need law. 

Statutory Authority: §§ 32.1-12 and 32.1-102.2 of the Code 
of Virginia. 

Contact: Paul E. Parker, Director, Division of Resources 
Development, 1500 E. Main St., Suite 105, Richmond, VA 
23219, telephone (804) 786-7463. 

t April 26, 1993 · 2 p.m. - Teleconference 
Richmond Plaza Building, 101 South 7th Street, 4th Floor 
East Auditorium, Richmond, Virginia. }:] (Interpreter for 
the deaf provided upon request) 

A tele-meeting for the purpose of approving the final 
version of the waterworks (surface water treatment 
and total coliform) regulations. 

Contact: Susan R. Rowland, MPA, Assistant to the 
Commissioner, Department of Health, 1500 E. Main St., 
Suite 214, Richmond, VA 23219, telephone (804) 786-3564. 

Commissioner's Waterworks Advisory Committee 

May 20, 1993 • 10 a.m. - Open Meeting 
400 South Main Street, 2nd Street, Culpeper, Virginia. 

A meeting to conduct general business of the 
committee. 

Contact: Thomas B. Gray, P.E., Special Project Engineer, 
1500 E. Main St., Room 109, Richmond, VA 23219, 
telephone (804) 786-1768. 

Monday, March 22, 1993 
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BOARD OF HEALTH PROFESSIONS 

t April 20, !993 • II a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 1, Richmond, Virginia. }J 

A regular quarterly meeting of the board. 

Contact: Richard D. Morrison, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230, telephone (804) 
662-9904 or (804) 662-7197 /TDD .., 

Administration and Budget Committee 

t April 7, 1993 • I p.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 1, Richmond, Virginia. lfJ 

A meeting to review budget preparation for the 
department. 

Contact: Richard D. Morrison, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230, telephone (804) 
662-9904 or (804) 662-7197 /TDD ,._ 

Compliance and Discipline Committee 

t April 19, 1993 - 10 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 2, Richmond, Virginia. L~l 

The committee will plan its work for the balance of 
the calendar year and prepare its report to the full 
Board of Health Professions to meet on April 20. 

Contact: Richard D. Morrison, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230, telephone (804) 
662-9904 or (804) 662-7197 /TDD .,.. 

Executive/Legislative Committee 

t April 20, 1993 - 8:30 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 2, Richmond, Virginia. liQ 

A meeting to review 1993 General Assembly legislation 
and board agenda. 

Contact: Richard D. Morrison, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230, telephone (804) 
662-9904 or (804) 662-7197 /TDD a 

Committee on Professional Education and Public Affairs 

t April 20, 1993 • 8:30 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 1, Richmond, Virginia. ltJ 

The committee will continue its discussions of 
complaint intake, department public information 
activity and complainant satisfaction. 

Contact: Richard D. Morrison, Executive Director, 6606 W. 
Broad St., 4th floor, Richmond, VA 23230, telephone (804) 
662-9904 or (804) 662-7197 /TDD ,.. 

Regulatory Research Committee 

t April 19, 1993 - 2 p.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 2, Richmond, Virginia. liQ 

The committee will develop its workplan for studies 
requested by the 1993 General Assembly and prepare 
its report to the full Board of Health Professions to 
meet on April 20. 

Contact: Richard D. Morrison, Executive Director, 6606 W. 
Broad St., 4th floor, Richmond, VA 23230, telephone (804) 
662-9904 or (804) 662-7197 /TDD ,.. 

VIRGINIA HEALTH SERVICES COST REVIEW COUNCIL 

March 23, 1993 - 9:30 a.m. - Open Meeting 
Blue Cross/Blue Shield of Virginia, 2015 Staples Mill Road, 
Richmond, Virginia. 1J 

A monthly meeting. 

Contact: John A. Rupp, Executive Director, 805 E. Broad 
St., 6th floor, Richmond, VA 23219, telephone (804) 
786-6371. 

t May 25, 1993 • 9:30 a.m. - Open Meeting 
Blue Cross/Blue Shield, 2015 Staples Mill Road, Richmond, 
Virginia. 

A monthly meeting followed by a public hearing on 
the rules and regulations (VR 370-01-001 and VR 
370-01-002). The public hearing will begin at noon. 

Contact: Kim Bolden, Public Relations Coordinator, 805 E. 
Broad St., 6th floor, Richmond, VA 23219, telephone (804) 
786-6371. 

* * * * * * * * 

t May 25, 1993 - Noon - Public Hearing 
Blue Cross/Blue Shield, 2015 Staples Mill Road, Richmond, 
Virginia. 

May 25, 1993 - Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to amend 
regulations entitled: VR 370-01-001. Rules and 
Regulations of the Virginia Health Services Cost 
Review Council. The purpose of the proposed 
amendments is to amend the agency's regulations to 
conform to the new methodology adopted by the 
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Virginia Health Services Cost Review Council to 
measure efficiency and productivity of health care 
institutions. 

STATEMENT 

Background: The Commission on Health Care for All 
Virginians proposed legislation in the 1992 session of the 
Virginia General Assembly effectuating a number of 
significant changes regarding the operations of the Virginia 
Health Services Cost Review Council. A significant part of 
Senate Bill 518 contained the requirement that the council 
develop a new methodology for the measurement of 
efficiency and productivity of hospitals and nursing homes 
and implement it by January 1, 1993. 

In late spring of 1992 the Virginia Health Services Cost 
Review Council contracted with the Williamson Institute of 
Medical College of Virginia/Virginia Commonwealth 
University to assist it in developing this new methodology. 
In addition, the council also contracted with McManis 
Associates, Inc., a consulting firm from Washington, D.C., 
to provide its expertise in reviewing recommendations set 
forth by the Williamson Institute from a consumer 
perspective. Also, the council established several work 
groups to develop different methodologies for nursing 
homes and for hospitals. Finally, the work groups, 
constituents, and council staff, on a large number of 
occasions, met and talked with outside constituency groups, 
including hospital and nursing home trade groups, to seek 
their input and comment during the development of this 
methodology. 

The proposed new methodology seeks to stimulate 
competition in the market for hospitals, nursing homes, 
and ambulatory surgery centers by improving the 
availability of information to various groups of consumers 
regarding "efficiency and productivity." A ratio analysis 
methodology will be used to identify efficient and 
productive providers. 

The changes to these generic regulations will make them 
conform to the new methodology being adopted by the 
council. These changes are identical to the changes 
adopted by the council at its November 23, 1992, meeting 
on an emergency basis. The Governor approved these 
emergency regulations on December 24, 1992. 

Clarity and simplicity: According to our consultants, ratio 
analysis is the least complex and most easily understood 
methodology of identifying efficient and productive 
providers of health care. This technique will use ratios 
that measure elements of charges, cost, resource 
utilization, financial viability, and community support 
activities so that institutions' performances can be 
compared. As described above, this process has been 
discussed with representatives of the relevant trade 
associations throughout the entire process to develop the 
new methodology and they have been supportive. Other 
regulatory processes were initially considered, but the 
work groups of the council concluded that the language in 
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SB 518 supported the use of this type of approach. The 
council believes that the proposed regulations are the least 
burdensome available alternative. 

When employing ratio analysis, the Virginia Health 
Services Cost Review Council will assure the accurate 
development, reporting, and analysis of individual and 
aggregate indicators of efficiency and productivity, as well 
as identification of top performers. The Virginia Health 
Services Cost Review Council will also distribute accurate 
and timely information on provider efficiency and 
productivity. Different types of consumers (i.e., individuals, 
employers, insurers, and government) would be expected 
to use different combinations of available data to make 
informed purchasing decisions. 

Fiscal impact: No state general funds will be required to 
implement these regulations. Changes will be necessary in 
the operations of the council and its current contractor, 
the Virginia Rate Review Program, in order to completely 
implement this new methodology. The process utilized to 
implement this new methodology will either be brought 
in-house in 1993 or an RFP process will be utilized in 
early 1993 to choose another independent contractor. 

The council is currently supported by filing fees assessed 
against all licensed hospitals and nursing homes. In the 
spring of each year, the council establishes assessments 
against these facilities based upon an adjusted per 
inpatient day and year expected expenditures. At this time, 
we cannot say whether we will advise the council to 
revise its fees for hospitals and nursing homes for the 
fiscal year beginning July 1, 1993. 

Because the council's new methodology will shorten the 
filing requirements for each facility, we anticipate that the 
projected costs for these facilities to complete the new 
reporting form will be reduced from what was expended 
under the old methodology. 

Statutory Authority: §§ 9-161.1 and 9-164 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, Virginia Health 
Services Cost Review Council, 805 E. Broad St., 6th Floor, 
Richmond, VA 23219, telephone (804) 786-6371. 

******** 

t May 25, 1993 - Noon - Public Hearing 
Blue Cross/Blue Shield, 20!5 Staples Mill Road, Richmond, 
Virginia. 

May 25, 1993 - Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to adopt 
regulations entitled: VR 370-01-002. Regulations to 
Measure the Efficiency and Productivity of Health 

Monday, March 22, 1993 

2087 



Calendar of Events 

Care. The purpose of the proposed regulation is to 
establish a new methodology to measure the efficiency 
and productivity of health care institutions. 

STATEMENT 

Background: The Commission on Health Care for All 
Virginians proposed legislation in the 1992 session of the 
Virginia General Assembly effectuating a number of 
significant changes regarding the operations of the Virginia 
Health Services Cost Review Council. A significant part of 
Senate Bill 518 contained the requirement that the council 
develop a new methodology for the measurement of 
efficiency and productivity of hospitals and nursing homes 
and implement it by January I, 1993. 

In late spring of !992 the Virginia Health Services Cost 
Review Council contracted with the Williamson Institute of 
Medical College of Virginia/Virginia Commonwealth 
University to assist it in developing this new methodology. 
In addition, the council also contracted with McManis 
Associates, Inc., a consulting firm from Washington, D.C., 
to provide its expertise in reviewing recommendations set 
forth by the Williamson Institute from a consumer 
perspective. Also, the council established several work 
groups to develop different methodologies for nursing 
homes and for hospitals. Finally, the work groups, 
constituents, and council staff, on a large number of 
occasions, met and talked with outside constituency groups, 
including hospital and nursing home trade groups, to seek 
their input and comment during the development of this 
methodology. 

The proposed new methodology seeks to stimulate 
competition in the market for hospitals, nursing homes, 
and ambulatory surgery centers by improving the 
availability of information to various groups of consumers 
regarding "efficiency and productivity." A ratio analysis 
methodology will be used to identify efficient and 
productive providers. 

This set of regulations was adopted by the council on an 
emergency basis at its November 23, 1992, meeting and 
approved by the Governor on December 4. There is no 
change in these regulations from that approved on an 
emergency basis. 

Clarity and simPlicity: According to our consultants, ratio 
analysis is the least complex and most easily understood 
methodology of identifying efficient and productive 
providers of health care. This technique will use ratios 
that measure elements of charges, cost, resource 
utilization, financial viability, and community support 
activities so that institutions' performances can be 
compared. As described above, this process has been 
discussed with representatives of the relevant trade 
associations throughout the entire process to develop the 
new methodology and they have been supportive. Other 
regulatory processes were initially considered, but the 
work groups of the council concluded that the language in 
SB 518 supported the use of this type of approach. The 

council believes that the proposed regulations are the least 
burdensome available alternative. 

When employing ratio analysis, the Virginia Health 
Services Cost Review Council will assure the accurate 
development, reporting, and analysis of individual and 
aggregate indicators of efficiency and productivity, as well 
as identification of top performers. The Virginia Health 
Services Cost Review Council will also distribute accurate 
and timely information on provider efficiency and 
productivity. Different types of consumers (i.e., individuals, 
employers, insurers, and government) would be expected 
to use different combinations of available data to make 
informed purchasing decisions. 

Fiscal impact: No state general funds will be required to 
implement these regulations. Changes will be necessary in 
the operations of the council and its current contractor, 
the Virginia Rate Review Program, in order to completely 
implement this new methodology. The process utilized to 
implement this new methodology will either be brought 
in-house in 1993 or an RFP process will be utilized in 
early 1993 to choose another independent contractor. 

The council is currently supported by filing fees assessed 
against all licensed hospitals and nursing homes. In the 
spring of each year, the council establishes assessments 
against these facilities based upon an adjusted per 
inpatient day and year expected expenditures. At this time, 
we cannot say whether we will advise the council to 
revise its fees for hospitals and nursing homes for the 
fiscal year beginning July 1, 1993. 

Because the council's new methodology will shorten the 
filing requirements for each facility, we anticipate that the 
projected costs for these facilities to complete the new 
reporting form will be reduced from what was expended 
under the old methodology. 

Statutory Authority: §§ 9-161.1 and 9-164 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, Virginia Health 
Services Cost Review Council, 805 E. Broad St., 6th Floor, 
Richmond, VA 23219, telephone (804) 786-6371. 

STATE COUNCIL OF HIGHER EDUCATION FOR 
VIRGINIA 

April 13, 1993 - 9:30 a.m. - Open Meeting 
Danville Community College, Danville, Virginia. 

A general business meeting. For additional information 
contact the council. 

Contact: Anne M. Pratt, Associate Director, Monroe Bldg., 
101 N. 14th St., 9th Floor, Richmond, VA 23219, telephone 
(804) 225-2639. 

* * * * * * * * 
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March 26, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given that the State Council of 
Higher Education for Virginia intends to adopt 
regulations entitled: VR 380-03-07. Virginia Guaranteed 
Assistance Program Regulations. The proposed 
regulations are being promulgated to ensure that the 
operation of the Virginia Guaranteed Assistance 
Program is uniform for all participating public schools 
and institutions of higher education. 

Statutory Authority: §§ 22.1-212.3, 22.1-212.4, and 23-38.53:4 
of the Code of Virginia. 

Contact: Stephen R. Merritt, Council of Higher Education, 
James Monroe Bldg., 101 N. 14th St., lOth Floor, 
Richmond, VA 23219, telephone (804) 225-2623. 

HOPEWELL INDUSTRIAL SAFETY COUNCIL 

April 6, 1993 - 9 a.m. - Open Meeting 
t May 4, 1993 - 9 a.m. - Open Meeting 
t June l, 1993 - 9 a.m. - Open Meeting 
Hopewell Community Center, Second and City Point Road, 
Hopewell, Virginia. Ill (Interpreter for deaf provided upon 
request) 

A Local Emergency Preparedness Committee meeting 
on emergency preparedness as required by SARA Title 
Ill. 

Contact: Robert Brown, Emergency Service Coordinator, 
300 N. Main St., Hopewell, VA 23860, telephone (804) 
541-2298. 

DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT (BOARD OF) 

April 19, 1993 - 10 a.m. - Open Meeting 
Salem Civic Center, 1001 Boulevard, Parlor A, Salem, 
Virginia. Ill (Interpreter for the deaf provided upon 
request) 

April 20, 1993 - 10 a.m. - Open Meeting 
City Council Chambers, 22 Lincoln Street, Hampton, 
Virginia. ~ (Interpreter for the deaf provided upon 
request) 

April 21, 1993 - 10 a.m. - Open Meeting 
One County Complex Court, County Board Chambers, 
Prince William, Virginia. Ill (Interpreter for the deaf 
provided upon request) 

April 22, 1993 - 10 a.m. - Open Meeting 
501 North 2nd Street, First Floor Board Room, Richmond, 
Virginia. Ill (Interpreter for the deaf provided upon 
request) 
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Public Participation Regional Regulatory Review 
workshop, to explain the review and adoption process 
and to solicit proposals. 

Contact: Norman R. Crumpton, Program Manager, 501 N. 
2nd St., Richmond, VA 23219-1321, telephone (804) 371-7170 
or (804) 371-7089/TDD .,.. 

Amusement Device Technical Advisory Committee 

t April 15, 1993 - 9 a.m. - Open Meeting 
Jackson Center, 501 North 2nd Street, 2nd Floor 
Conference Center, Richmond, Virginia. ~ 

A meeting to review and discuss regulations pertaining 
to the construction, maintenance, operation and 
inspection of amusement devices adopted by the Board 
of Housing and Community Development. 

Contact: Jack A. Proctor, CPCA, Deputy Director, 
Department of Housing and Community Development, 
Jackson Center, 501 N. 2nd St., Richmond, VA 23219-1321, 
telephone (804) 371-7150 or (804) 371-7089/TDD .,.. 

ADVISORY COMMISSION ON INTERGOVERNMENTAL 
RELATIONS 

t April 6, 1993 - I p.m. - Open Meeting 
State Capitol Building, House Room 2, Richmond, Virginia. 

A regular meeting to consider such matters as may be 
presented. Persons desiring to participate in the 
meeting and requiring special accommodations or 
interpreter services should contact the commission's 
offices at (804) 786-6508 or (804) 786-1860 /TDD by 
March 30, 1993. 

Contact: Robert H. Kirby, Secretary, Eighth Street Office 
Bldg., Room 702, Richmond, VA 23219, telephone (804) 
786-6508 or (804) 786-1860/TDD .,.. 

DEPARTMENT OF LABOR AND INDUSTRY 

Apprenticeship Council 

March 25, 1993 - 10 a.m. - Open Meeting 
General Assembly Building, 910 Capitol Street, House 
Room C, Richmond, Virginia 23219. ~ 

A regular meeting of the Apprenticeship Council. 
Agenda items are: (i) deregistration of the Dorey 
Electric Company Apprentice Program, and (ii) 
proposed changes to the ratio regulation for 
contractors performing Davis-Bacon work. 

Contact: Robert S. Baumgardner, Director, Apprenticeship 
Division, Department of Labor and Industry, 13 S. 13th St., 
Richmond, VA 23219, telephone (804) 786-2381. 

Monday, March 22, 1993 
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* * * * * * * * 

April 12, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Apprenticeship 
Council intends to amend regulations entitled: VR 
425-01-26. Regulations Governing the Administration 
of Apprenticeship Programs in the Commonwealth of 
Virginia. This amendment provides new minimum 
numeric ratios for program sponsors performing 
Davis-Bacon work. 

Statutory Authority: § 40.1-118 of the Code of Virginia. 

Contact: Robert S. Baumgardner, Director of 
Apprenticeship, Department of Labor and Industry, 13 S. 
13th St., Richmond, VA 23219, telephone (804) 786-2381. 

STATE COUNCIL ON LOCAL DEBT 

April 21, 1993 - U a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, 3rd Floor, 
Treasury Board Conference Room, Richmond, Virginia. '~l 

A regular meeting subject to cancellation unless there 
are action items requiring the council's consideration. 
Persons interested in attending should call one week 
prior to meeting date to ascertain whether or not the 
meeting is to be held as scheduled. 

Contact: Gary Ometer, Debt Manager, Department of the 
Treasury, P.O. Box 6-H, Richmond, VA 23215, telephone 
(804) 225-4928. 

LONGWOOD COLLEGE 

Academic Affairs Committee and Student Affairs 
Committee 

April 5, 1993 - 4:30 p.m. - Open Meeting 
Longwood College, East Ruffner Building, Board Room, 
Farmville, Virginia. JJ 

A meeting to conduct routine business of the two 
committees prior to the full board meeting. 

Contact: William F. Dorrill, President, 201 High St., 
Farmville, VA 23909-1899, telephone (804) 395-2001. 

Board of Visitors 

April 15, 1993 - 5 p.m. - Open Meeting 
April 16, 1993 - 9:30 a.m. - Open Meeting 
Longwood College, Ruffner Building, Farmville, Virginia. lEl 

A meeting to conduct routine business of the board. 

Contact: William F. Dorrill, President, 201 High St., 
Farmville, VA 23909-1899, telephone (804) 395-2001. 

STATE LOTTERY BOARD 

March 22, 1993 - ll a.m. - Open Meeting 
Lottery Fairfax Regional Office, 8550 Arlington Boulevard, 
Fairfax, Virginia. lEl 

A regular monthly meeting of the board. The meeting 
will begin with a public hearing. The regular meeting 
business will be conducted according to items listed on 
an agenda which has not yet been determined. Two 
periods of public comment are scheduled. 

Contact: Barbara L. Robertson, Lottery Staff Officer, State 
Lotiery Department, 2201 W. Broad St., Richmond, VA 
23220, telephone (804) 367-9433. 

* * * * * * * * 

March 22, 1993 - 11 a.m. - Public Hearing 
Fairfax Regional Office, 8550 Arlington Boulevard, Fairfax, 
Virginia. 

March 22, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
intends to adopt regulations entitled VR 447-02-2. 
On-Line Game Regulations. The purpose of the 
proposed amendment is to reduce the potential of the 
purchase of large blocks of on-line lottery tickets by 
stipulating that all playslips used must be manually 
marked. 

Statutory Authority: § 58.1-4007 of the Code of Virginia. 

Contact: Barbara L Robertson, Lottery Staff Officer, State 
Lottery Department, 2201 W. Broad St., Richmond, VA 
23220, telephone (804) 367-9433. 

VIRGINIA MANUFACTURED HOUSING BOARD 

March 24, 1993 - 10 a.m. - Open Meeting 
Department of Housing and Community Development, 501 
North 2nd Street, 2nd Floor, Richmond, Virginia. l!l 
(Interpreter for the deaf provided upon request) 

A regular monthly meeting of the board. 

Contact: Curtis L. Mciver, Associate Director, Department 
of Housing and Community Development, Code 
Enforcement Office, The Jackson Center, 501 N. 2nd St., 
Richmond, VA 23219-1321, telephone (804) 371-7160. 
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MARINE RESOURCES COMMISSION 

t Marcil 23, 1993 - 9:30 a.m. - Open Meeting 
2600 Washington Avenue, 4th Floor, Room 403, Newport 
News, Virginia. ll'l (Interpreter lor the deal provided upon 
request) 

The commission will hear and decide marine 
environmental matters at 9:30 a.m.: (i) permit 
applications lor projects in wetlands, bottom lands, 
coastal primary sand dunes and beaches; (ii) appeals 
of local wetland board decisions; and (iii) policy and 
regulatory issues. The commission will hear and 
decide fishery management items at approximately 
noon. Items to be heard are as follows: regulatory 
proposals, fishery management plans, fishery 
conservation issues, licensing, and shellfish leasing. 
Meetings are open to the public. Testimony is taken 
under oath from parties addressing agenda items on 
permits and licensing. Public comments are taken on 
resource matters, regulatory issues and items 
scheduled for public hearing. The commission is 
empowered to promulgate regulations in the areas of 
marine environmental management and marine fishery 
management. 

Contact: Sandra S. Schmidt, Secretary to the Commission, 
P.O. Box 756, Newport News, Virginia 23607-0756, 
telephone (804) 247-8088, toll-free 1-800-541-4646 or (804) 
247-2292/TDD .,.. 

MARY WASHINGTON COLLEGE 

Board of Visitors 

April 17, 1993 - 9 a.m. - Open Meeting 
Woodard Campus Center, Red Room, Fredericksburg, 
Virginia. ~ 

A regularly scheduled meeting. 

Contact: Vicki Campbell, Clerk, Board of Visitors, Mary 
Washington College, 1301 College Avenue, George 
Washington Hall 103, Fredericksburg, VA 22401-5358, 
telephone (703) 899-4621. 

MATERNAL AND CHILD HEALTH COUNCIL 

t April 21, 1993 • l p.m. - Open Meeting 
United Way of Virginia, 224 East Broad Street, Room 101, 
Richmond, Virginia. ll'l (Interpreter the deal provided upon 
request) 

A meeting to focus on improving the health of the 
Commonwealth's mothers and children by promoting 
and improving programs and service delivery systems 
related to maternal and child health. 

Contact: Nancy C. Ford, MCH Nurse Consultant, 
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Department of Health, Division of Maternal and Child 
Health, 1500 E. Main St., Suite 137, Richmond, VA 
23218-2448, telephone (804) 786-7367. 

DEPARTMENT OF MEIJICAL ASSISTANCE SERVICES 
(BOARD OF) 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: State Plan for Medical Assistance Relating 
to EPSDT and Inpatient Psychiatric Services: VR 
460-01-22, Services; VR 460-03-3.1100, Amount, 
Duration and Scope of Services; VR 460-02-3.1300, 
Standards Established and Methods Used to Assure 
High Quality of Care; and VR 460-02-4.1920, Methods 
and Standards lor Establishing Payment Rates-Other 
Types ol Care. The purpose of this proposal is to 
promulgate permanent regulations to supersede the 
current emergency regulations which provide for the 
same policies. The sections of the State Plan lor 
Medical Assistance (the Plan) affected by this 
proposed regulation are: preprinted page 22; the 
Amount, Duration, and Scope of Services narrative 
(Supplement 1 to Attachment 3.1 A and B); Standards 
Established and Methods Used to Assure High Quality 
of Care (Attachment 3.1 C); and Methods and 
Standards lor Establishing Payment Rates - Other 
Types of Care (Attachment 4.19 B). 

The Omnibus Budget Reconciliation Act of 1989 
(OBRA 89) requires that state Medicaid programs 
provide to recipients any and all necessary services 
permitted to be covered under federal law, when the 
need for those services are identified as a result of 
screenings through the Early and Periodic Screening, 
Diagnosis, and Treatment Program. Such services must 
be provided even if they are not otherwise covered 
under the Plan, and are thus not available to 
recipients independent of EPSDT referral. 

The EPSDT program provides lor screening and 
diagnostic services to determine physical and mental 
defects in recipients up to age 21, and health care, 
treatment, and other services to correct or ameliorate 
any defects or chronic conditions discovered. EPSDT 
is a mandatory program which must be provided for 
all Medicaid-eligible recipients who are 18 years old 
or younger and, at the state's option, up to age 21. 
The Commonwealth provides EPSDT lor recipients to 
age 21. 

One service now required to be covered for recipients 
because of EPSDT is inpatient psychiatric services in 
psychiatric hospitals. These regulations reflect the 
definition of covered services and the fee~for-service 
reimbursement methodology. 
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During the development of the department's policy 
concerning EPSDT, the Health Care Financing 
Administration (HCF A) provided guidance to the 
states. DMAS incorporated this guidance into its 
emergency regulations which HCF A subsequently 
approved. DMAS has tightened its definition of 
covered psychiatric services to be those provided in 
psychiatric hospitals when the services are the result 
of EPSDT. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until 5 p.m. on April 
23, 1993, to Betty Cochran, Director, Division of Quality 
Care Assurance, Department of Medical Assistance 
Services, 600 East Broad Street, Suite 1300, Richmond, 
Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

* * * * * * * * 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 466-02-4.1810, VR 460-02-4.1830, and VR 
460-02-4.1926. Outpatient Rehab Services and 
Removing the Medicare Cap on Fees. The purpose of 
this proposal is (i) to promulgate permanent 
regulations which will provide for equitable application 
of recipient cost sharing policies for outpatient 
rehabilitative services and the elimination of the 
Medicare cap on all services' fees; and (ii) to replace 
emergency regulations currently in effect 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until 5 p.m. on April 
23, 1993, to Jerome W. Patchen, Director, Division of 
Policy and Research, Department of Medical Assistance 
Services, 600 East Broad Street, Suite 1300, Richmond, 
Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

* * * * * * * * 

t May 21, 1993 - Written comments may be submitted 
through this dale. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 

Assistance Services intends to amend regulations 
entitled: State Plan for Medical Assistance Relating 
to Interim Settlement/Prospective Rate Time 
Frames, Audited Financial Statements, and Appeal 
Notice Requirements. VR 460-03-4.1940:1. Nursing 
Home Payment System (PIRS). The purpose of this 
proposal is to promulgate permanent regulations to 
supersede emergency regulations which change from 
90 to 180 days the time frame within which cost 
reports filed pursuant to the Nursing Home Payment 
System are interim settled and a prospective rate set. 
In addition, this proposed regulation will require 
nursing facilities to file audited financial statements 
and related information as part of their annual cost 
report, and will change the appeal time frames from 
calendar days to business days, and from receipt of a 
notice or decision to date of a notice or decision. 

Interim settlement/prospective rate time frames: 
Before the adoption of emergency regulations effective 
August 3, 1992, DMAS regulations and policy required 
that providers' cost reports be interim settled and a 
prospective rate set within 90 days after an acceptable 
cost report is received. Providers, prompted in part by 
changes in the Internal Revenue Code, were 
increasingly changing their fiscal year periods to a 
calendar year cost reporting period. Despite increasing 
the Cost Settlement staff in recent years, DMAS was 
unable to meet regulatory and policy timelines in the 
face of the increasingly lopsided filing periods. After 
review, DMAS concluded that adding more staff to 
meet a seasonal workload would not be a cost 
effective use of resources. This extension of time was 
expected to permit DMAS to even out the workload by 
moving some of it from the peak workload periods 
during the second and fourth calendar quarters to the 
lower workload periods in the third and first calendar 
quarters. The amendment was also expected to 
increase provider confidence in the rate~setting process 
and enhance staff morale. 

Audited financial statements: The cost reports filed 
annually by nursing facilities are currently required to 
be accompanied by financial statements. In addition, a 
home office report must be filed, if applicable. 

Providers are now required to file audited financial 
statements with the Virginia Health Services Cost 
Review Council. Accordingly, it would impose no 
burden on providers to require that they supply the 
same information to DMAS, and would enhance DMAS' 
performance of its mission. 

Appeal notice requirements: Since 1986, DMAS has 
used certified mail to nursing facilities to advise them 
of deadlines or actions DMAS will take if a response 
is not received by a specific date, for example, due 
dates for noting appeals, or rate reductions for failure 
to file cost reports on time. As a result of an 
employee suggestion and a review of the program's 
experience, certified mail will no longer be used for 

Virginia Register of Regulations 

2092 



nursing facilities (except for final decisions signed by 
the DMAS director). To compensate for the earlier 
start of the timeclock, time will be measured by 
business days instead of calendar days. 

STATEMENT 

Basis and authority: Section 32.1-324 of the Code of 
Virginia authorizes the director of the Department of 
Medical Assistance Services (DMAS) to administer and 
amend the Plan for Medical Assistance in lieu of board 
action pursuant to the board's requirements. The 
Administrative Process Act (APA), in § 9-6.14:7.1 of the 
Code, also provides for this agency's promulgation of 
proposed regulations subject to the Department of Planning 
and Budget's and Governor's reviews. With respect to the 
interim settlement/prospective rate time frames issue, this 
public notice and comment period as contained in Article 
2 of the APA follows an emergency adoption action. 

Purpose: The purpose of this proposal is to promulgate 
permanent regulations to supersede emergency regulations 
which change from 90 to 180 days the time frame within 
which cost reports filed pursuant to the Nursing Home 
Payment System are interim settled and a prospective rate 
set. In addition, this proposed regulation will require 
nursing facilities to file audited financial statements and 
related information as part of their annual cost report, 
and will change the appeal time frames from calendar 
days to business days, and from receipt of a notice or 
decision to date of a notice or decision. 

Summary and analysis: The sections of the State Plan for 
Medical Assistance affected by these regulations are the 
supplement to Attachment 4.19 D, the Nursing Home 
Payment System Patient Intensity Rating System. 

Interim settlement/prospective rate time frames: Before 
the adoption of emergency regulations effective August 3, 
1992, DMAS regulations and policy required that providers' 
cost reports be interim settled and a prospective rate set 
within 90 days after an acceptable cost report is received. 
The following explains why the emergency regulations 
were adopted: 

Providers, prompted in part by changes in the Internal 
Revenue Code, were increasingly changing their fiscal 
year periods to a calendar year cost reporting period. 
In the summer of 1992, 40% of all providers, and, due 
to recent changes by major chains, 51% of all nursing 
facilities were reporting using a calendar year period. 
As a result, approximately 42% of the total cost 
reports had to be interim settled and have prospective 
rates set during the second calendar quarter of each 
year, with an additional 29% during the fourth 
calendar quarter. Conversely, only 11% were required 
during the third calendar quarter, and 18% during the 
first calendar quarter. 

Despite increasing the Cost Settlement staff in recent 
years, DMAS was unable to meet regulatory and 
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policy timelines in the face of the increasingly 
lopsided filing periods. After review, DMAS concluded 
that adding more staff to meet a seasonal workload 
would not be a cost effective use of resources. 
However, the Auditor of Public Accounts had issued 
an audit point on timelines and providers and their 
attorneys had expressed concerns about the failure to 
meet regulatory mandates. 

Medicare regulations at 42 CFR 405.1803 and 
405.1835(c) define a reasonable period of time for 
issuing notices of amount of program reimbursement 
as within 12 months of receiving an acceptable cost 
report. DMAS did not believe it needed to go that far, 
instead its review indicated that extending the time 
frames an additional 90 days would be a reasonable 
solution. This extension of time was expected to 
permit DMAS to even out the workload by moving 
some of it from the peak workload periods during the 
second and fourth calendar quarters to the lower 
workload periods in the third and first calendar 
quarters. The amendment was also expected to 
increase provider confidence in the rate-setting process 
and enhance staff morale. 

Audited financial statements: The cost reports filed 
annually by nursing facilities are currently required to be 
accompanied by financial statements. In addition, a home 
office report must be filed, if applicable. 

DMAS has long believed that financial statements which 
are audited provide a stronger assurance that a provider's 
accounting procedures and records are properly capturing 
and reporting financial transactions. In addition, DMAS 
could rely on data developed by the independent auditors, 
thereby reducing DMAS' audit procedures. However, in the 
past, concern has been expressed that audited financial 
statements would generally not be available until alter the 
report is submitted, and that it would not be cost effective 
for small facilities or those with low Medicaid utilization 
to obtain audits of their financial statements. 

Providers are now required to file audited financial 
statements with the Virginia Health Services Cost Review 
Council. Accordingly, it would impose no burden on 
providers to require that they supply the same information 
to DMAS, and would enhance DMAS' performance of its 
mission. 

In addition, information such as schedules of restricted 
cash funds and of investments are not currently provided 
on the cost report, but are necessary for DMAS to 
perform a complete review of the filings. Providers 
normally prepare this information as part of their fiscal 
year end process, so it should not be burdensome. 

Appeal notice requirements: Since 1986, DMAS used 
certified mail to nursing facilities to advise them of 
deadlines or actions DMAS will take if a response is not 
received by a specific date, for example, due dates lor 
noting appeals, or rate reductions for failure to file cost 
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reports on time. As a result of an employee suggestion and 
a review of the program's experience, certified mail will 
no longer be used for nursing facilities (except for final 
decisions signed by the DMAS director). 

Without the receipt of mail being certified, it is difficult to 
determine when such correspondence was received. 
Therefore, all time frames (which are currently found in 
Part Ill, Appeals, of the Nursing Home Payment System) 
will run from the date of correspondence or action. To 
compensate for the earlier start of the timeclock, time will 
be measured by business days instead of calendar days. 

Impact: The issues are discussed in the same order as 
established above. 

Interim settlement/prospective rate time frame: No fiscal 
or budgetary impact is expected. Although providers are 
concerned about the potential additional 90-day delay 
before receiving their new prospective rate, any cash flow 
impact is expected to be insignificant. First, 70% of 
nursing facilities will still receive cost settlements within 
90 days, and very few (less than one percent) will be 
settled in the 150-180 day time period. Second, DMAS will 
continue to (i) make retroactive cash payments for the 
period from the first day of a provider's fiscal year to the 
date the new rate is set; (ii) pay approved claims on a 
monthly basis (unlike some states which delay paying 
approved claims for up to one year); and (iii) pay 
providers in accordance with the provider agreement and 
thus not be the cause of bad debts. In addition, a provider 
which has been overpaid can, in lieu of repaying in a 
lump sum, request an extended repayment schedule of 12 
to 36 months (along with interest at the statutory rate). 
Accordingly, providers are not expected to be significantly 
adversely affected. 

Audited financial statements: No fiscal or budgetary impact 
is expected. Audited financial statements are already 
required by the Virginia Health Services Cost Review 
Council. The related information is normally prepared as 
part of a provider's fiscal year end process, so there 
would be no additional expense or burden. 

Appeal notice requirements: By eliminating certified mail, 
DMAS will annually avoid approximately $1,700 in labor 
cost and reduce its total expenditures by approximately 
$2,300 for certified mail costs. Changing from calendar to 
business days and from date of receipt to date of 
correspondence is not expected to have any effect. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through May 21, 
1993, to William R. Blakely, Jr., Director, Division of Cost 
Settlement and Audit, Department of Medical Assistance 
Services, 600 East Broad Street, Suite 1300, Richmond, 
Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 

St., Suite !300, Richmond, VA 23219, telephone (804) 
786-7933. 

Drug Utilization Review Board 

t April I, 1993 - 3 p.m. - Open Meeting 
600 East Broad Street, Suite 1300, Richmond, Virginia. 

A regular meeting. Routine business will be conducted. 

Contact: Carol B. Pugh, Pharm.D., DUR Program 
Consultant, Quality Care Assurance Division, Department of 
Medical Assistance Services, 600 E. Broad St., Suite 1300, 
Richmond, VA 23219, telephone (804) 786-3820. 

BOARD OF MEDICINE 

Advisory Board of Occupational Therapists 

March 24, 1993 - 10 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Board Room 2, Richmond, Virginia. [!;] 

A meeting to discuss the certified Occupational 
Therapy Assistant, review the regulation VR 465-08-01, 
continuing education, and such other business which 
comes before the advisory board. The chairman may 
entertain public comments on any of the agenda items 
noticed. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
6606 W. Broad St., 4th Floor, Richmond, VA 23230-1717, 
telephone (804) 662-9923. 

Advisory Committee on Certification of Optometrists 

April 9, 1993 • 10 a.m. - Open Meeting 
6606 West Broad Street, Board Room I, 5th Floor, 
Richmond, Virginia. ·lJ 

A meeting to review all written and public comments 
received by the Board on Regulation VR 465-09-01, § 
4.3, Therapeutic Pharmaceutical Agents, and make 
recommendations to full board. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
6606 W. Broad St., 4th Floor, Richmond, VA 23230-1717, 
telephone (804) 662-9923. 

Advisory Board on Respiratory Therapy 

March 26, 1993 - I p.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Richmond, Virginia. [!;] 

A meeting to elect officers, review the regulation VR 
465-04-01 for certification of R.T.s, and such other 
business which may come before the advisory board. 
The chairman may entertain public comments on any 
of the agenda items noticed. 
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Contact: Eugenia K. Dorson, Deputy Executive Director, 
6606 W. Broad St., 4th Floor, Richmond, VA 23230-1717, 
telephone (804) 662-9923. 

Credentials Committee 

April 17, 1993 - 8 a.m. - Open Meeting 
6606 West Broad Street, 5th Floor, Board Room 3, 
Richmond, Virginia. ~ 

The committee will meet in open and closed session 
to (i) conduct general business; (ii) interview and 
review medical credentials of applicants applying for 
licensure in Virginia; and (iii) discuss any other items 
which may come before the committee. The 
committee will receive public comments of those 
persons appearing on behalf of candidates. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
6606 W. Broad St., 4th Floor, Richmond, VA 23230-1717, 
telephone (804) 662-9923. 

Executive Committee 

April 16, 1993 - 9 a.m. - Open Meeting 
6606 West Broad Street, 5th Floor, Board Room I, 
Richmond, Virginia. ~ 

The committee will meet in open and closed sessions 
to (i) review cases of files requiring administrative 
action; (ii) review proposed budget; (iii) review 
legislation enacted by the 1993 General Assembly; and 
(iv) consider any other items which may come before 
the committee. The committee may receive public 
comments on specific items at the pleasure of the 
chairman. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
6606 W. Broad St., 4th Floor, Richmond, VA 23230-1717, 
telephone (804) 662-9923. 

DEPARTMENT OF MENTAL HEALTH, MENTAL 
RETARDATION AND SUBSTANCE ABUSE SERVICES 

(STATE BOARD) 

March 24, 1993 - 10 a.m. - Open Meeting 
Southeastern Virginia Training Center, 2100 Steppingstone 
Square, Community Services Meeting Room, Chesapeake, 
Virginia. 

A regular monthly board meeting. Agenda to be 
published on March 17. Agenda can be obtained by 
calling Jane Helfrich. 

Tuesday ~ Information session ~ 8 p.m. 
Wednesday a Committee meetings - 9 a.m. 
Regular session ~ 10 a.m. 

See agenda for locations. 
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Contact: Jane V. Helfrich, Board Administrator, State 
MHMRSAS Board, P.O. Box 1797, Richmond, VA 23214, 
telephone (804) 786-3921. 

March 25, 1993 - 10 a.m. - Public Hearing 
James Madison Building, 109 Governor Street, Main Floor 
Conference Room, Richmond, Virginia. };] (Interpreter for 
the deaf provided upon request) 

A meeting to obtain public comment on the Substance 
Abuse, Prevention and Treatment Block Grant, and 
application for federal fiscal year 1993. 

Contact: Bill 
Governor St., 
371-7769. 

Armistead, 
Richmond, 

James Madison Bldg., 109 
VA 23219, telephone (804) 

State Human Rights Committee 

March 24, 1993 • 9 a.m. - Open Meeting 
Southeastern Virginia Training Center, 2100 Steppingstone 
Square, Community Services Meeting Room, Chesapeake, 
Virginia. [fJ 

A regular meeting to discuss business relating to 
human rights issues. Agenda items are listed for the 
meeting. 

Contact: Elsie D. Little, State Human Rights Director, 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services, Office of Human Rights, P.O. 
Box 1797, Richmond, VA 23214, telephone (804) 786-3988. 

Virginia Interagency Coordinating Council 

t April 21, 1993 - 9:30 a.m. - Open Meeting 
Virginia Housing Development Authority, 601 South 
Belvidere Street, Conference Rooms 1 and 2, Richmond, 
Virginia. ilJ (Interpreter for the deaf provided upon 
request) 

A meeting to advise and assist the Department of 
Mental Health, Mental Retardation and Substance 
Abuse Services - the Part H early intervention 
program in their efforts to proceed with the 
implementation of Part H of the Individuals with 
Disabilities Education Act (IDEA), that provides early 
intervention services for infants and toddlers with 
disabilities and their families. ages birth through 2. 

Contact: Dr. Michael Fehl, Ed.D., Director, Child/Youth 
Services, Department of Mental Health, Mental Retardation 
and Substance Abuse Services, P.O. Box 1797, Richmond. 
VA 23214, telephone (804) 786-3710. 

MIDDLE VIRGINIA BOARD OF DIRECTORS AND THE 
MIDDLE VIRGINIA COMMUNITY CORRECTIONS 

RESOURCES BOARD 

t April I, 1993 - 7 p.m. - Open Meeting 

Monday, March 22, 1993 
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502 South Main Street, #4, Culpeper, Virginia. 

From 7 p.m. until 7:30 p.m. the board will hold a 
business meeting to discuss DOC contract, budget and 
other related business. Then the CCRB will meet to 
review cases before for eligibility to participate with 
the program. It will review the previous month's 
operation (budget and program-related business). 

Contact: Lisa Ann Peacock, Program Director, 502 S. Main 
St., #4, Culpeper, VA 22701, telephone (703) 825-4562. 

NORFOLK STATE UNIVERSITY 

Board of Visitors 

t March 22, 1993 • 2 p.m. - Open Meeting 
t March 23, 1993 - 10 a.m. - Open Meeting 
Harrison B. Wilson Hall Administration Building, Board 
Room, Norfolk, Virginia. 

Committee meetings: 

1. Academic Affairs will meet at 2 p.m. on March 
22. 
2. Student Affairs will meet at 3 p.m. on March 22. 
3. Audit and Finance will meet at 8:30 a.m. on 
March 23. 

Contact: Gerald D. Tyler, Norfolk State University, 2401 
Corprew Avenue, Wilson Hall-S340, Norfolk, VA 23504, 
telephone (804) 683-8373. 

BOARD OF NURSING 

March 22, 1993 - 8:30 a.m. - Open Meeting 
March 25, 1993 • 8:30 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
Conference Room 1, 5th Floor, Richmond, Virginia. 1J 
(Interpreter for the deaf provided upon request) 

A panel of the board will conduct formal hearings. 
Public comment will not be received. 

March 23, 1993 · 9 a.m. - Open Meeting 
March 24, 1993 · 9 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
Conference Room 1, 5th Floor, Richmond, Virginia. l6J 
(Interpreter for the deaf provided upon request) 

A regular meeting of the board to consider matters 
relating to nursing education programs, discipline of 
licensees, licensure by examination and endorsement 
and other matters under the jurisdiction of the board. 
A draft of proposed amendments to regulations will be 
considered. Public comment will be received during 
an open forum session beginning at 11 a.m. on 
Tuesday, March 23, 1993. 

Contact: Corinne F. Dorsey, R.N., Executive Director, 6606 
W. Broad St., 4th Floor, Richmond, VA 23230, telephone 
(804) 662-9909 or (804) 662-7197 /TDD ,.. 

BOARD OF NURSING HOME ADMINISTRATORS 

t April 8, 1993 • 9 a.m. - Open Meeting 
6606 West Broad Street, Richmond, Virginia. !IJ 

National examinations 
State examinations 

Room 2 
Room l 

t April 28, 1993 • I 0 a.m. - Open Meeting 
6606 West Broad Street, Richmond, Virginia. !IJ 

A board meeting and formal conferences. 

9 a.m. 
10 a.m. 

Contact: Meredyth P. Partridge, Executive Director, 6606 
W. Broad St., Richmond, VA 23230, telephone (804) 
662-9111. 

VIRGINIA OUTDOORS FOUNDATION 

t April 5, 1993 • 10 a.m. - Open Meeting 
Little River Inn, Aldie, Virginia. !IJ 

A general business meeting. 

Contact: Tyson B. Van Auken, Executive Director, Virginia 
Outdoors Foundation, 203 Governor St., Suite 302, 
Richmond, VA 23219, telephone (804) 786-5539. 

POLYGRAPH EXAMINERS ADVISORY BOARD 

March 23, 1993 · 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. l6J 

A meeting to administer the Polygraph Examiners 
Licensing Examination to eligible polygraph examiner 
interns and to consider other matters which may 
require board action. 

Contact: Geralde W. Morgan, Board 
Department of Commerce, 3600 W. Broad 
VA 23230·4917, telephone (804) 367-8534. 

Administrator, 
St., Richmond, 

PREVENTION AND CHILDREN'S RESOURCES 
ADVISORY COUNCIL 

April 22, 1993 · 10 a.m. - Open Meeting 
James River Corporate Office, 100 Tredegar Street, 
Richmond, Virginia. 

A regularly scheduled quarterly business meeting. 

Contact: Harriet Russell, Director, Department of Mental 
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Health, Mental Retardation and Substance Abuse Services, 
Office of Prevention and Children's Resources, P.O. Box 
1797, Richmond, VA 23214, telephone (804) 786-1530. 

BOARD OF PROFESSIONAL COUNSELORS 

t April 16, 1993 - 9 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
Richmond, Virginia. [tJ 

A meeting to conduct general board business to 
include committee reports and responding to board 
correspondence. No public comment. Regulatory 
review will also be conducted. 

Contact: Evelyn B. Brown, Executive Director, or Joyce D. 
Williams, Administrative Assistant, 6606 W. Broad St., 4th 
Floor, Richmond, VA 23230, telephone (804) 662-9912. 

* * * * * * * * 
March 26, 1993 - 10 a.m. - Public Hearing 
6606 West Broad Street, Conference Room I, Richmond, 
Virginia. 

May 7, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Professional 
Counselors intends to amend regulations entitled: VR 
660-01-02. Regulations Governing the Practice of 
Professional Counseling. The proposed regulations 
establish standards of practice for professional 
counseling, including education, supervised experience 
and examination for licensure, and amends fees. The 
proposed regulations result from a biennial review. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Contact: Evelyn B. Brown, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230-1717, telephone 
(804) 662-9912. 

BOARD OF PSYCHOLOGY 

March 23, 1993 - 8:30 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Room #4, Richmond, Virginia. I!J 

An informal fact finding conference to review 
application for licensure of Cheryl R. Hussey, Ed.D. 

March 23, 1993 - 10:30 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Room #2, Richmond, Virginia. I!J 

A meeting to conduct general board business, and 
review regulations to consider fee adjustments. 
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Contact: Evelyn B. Brown, Executive Director, or Jane 
Ballard, Administrative Assistant, Department of Health 
Professions, 6606 W. Broad St., Richmond, VA 23230-1717, 
telephone (804) 662-9913. 

t April 19, 1993 - 10 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Room #2, Richmond, Virginia. C&J 

A formal hearing. Public comment will not be heard. 

Contact: Evelyn Brown, Executive Director, or Bernice 
Parker, Administrative Assistant, Department of Health 
Professions, 6606 W. Broad St., Richmond, VA 23230-1717, 
telephone (804) 662-7328. 

* * * * * * * * 

July 20, 1993 - 9 a.m. - Public Hearing 
6606 West Broad Street, 5th Floor, Conference Room I, 
Richmond, Virginia. 

August 7, 1993 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Psychology 
intends to amend regulations entitled: VR 565-01-2. 
Regulations Governing the Practice of Psychology. 
The proposed amendments increase license renewal 
fees for psychologists and school psychologists and 
increase application fees for clinical psychologists. 

Statutory Authority: §§ 54.1-113 and 54.1-2400 of the Code 
of Virginia. 

Contact: Evelyn B. Brown, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230-1717, telephone 
(804) 662-9913. 

DEPARTMENT OF REHABILITATIVE SERVICES 
(BOARD OF) 

t March 25, 1993 - 10 a.m. - Open Meeting 
4901 Fitzhugh Avenue, Richmond, Virginia. I!J (Interpreter 
for the deaf provided upon request) 

The board will review legislative issues from the 1993 
General Assembly. 

Contact: Susan L. Urofsky, Commissioner, Board of 
Rehabilitative Services, 4901 Fitzhugh Ave., Richmond, VA 
23230, telephone (804) 367-0318 or toll-free 
1-800-552-5019/TDD ,.. 

t March 30, 1993 - 2:30 p,m. - Public Hearing 
Department of Rehabilitative Services Regional Office, 
3433 Brambleton Avenue, S.W., Roanoke, Virginia. I!J 

t April 6, 1993 - 2:30 p,m. - Public Hearing 

Monday, March 22, 1993 
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4901 Fitzhugh Avenue, Richmond, Virginia. I!J (Interpreter 
for the deaf provided upon request) 

A public hearing to provide an opportunity for the 
department to receive comments and ideas on 
vocational rehabilitation and independent living state 
plans from the public, including consumers and 
representatives of organizations. 

Contact: Betty Sparrow, Policy Analyst, 4901 Fitzhugh Ave., 
Richmond, VA 23230, telephone (804) 367-0169 or toll-free 
1-800-552-5019/TDD .,.. 

SEWAGE HANDLING AND DISPOSAL ADVISORY 
COMMITTEE 

t March 25, 1993 - 10 a.m. - Open Meeting 
t May 20, 1993 - 10 a.m. - Open Meeting 
1500 East Main Street, Suite 115, Main Street Station, 
Richmond, Virginia. ~ 

A regular meeting. 

Contact: Constance G. Talbert, Secretary, 1500 E. Main St., 
P.O. Box 2448, Suite 117, Richmond, VA 23218, telephone 
(804) 786-1750. 

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD 
OF) 

May 7, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Social 
Services intends to adopt regulations entitled: VR 
615-01-47. Disability Advocacy Program. The purpose 
of the proposed regulation is to allow local 
departments of social services to make referrals and 
pay for legal services for recipients of general relief 
or state and local foster care when the provision of 
these services results in approval of previously denied 
claims for Supplemental Security Income disability 
benefits. 

Statutory Authority: §§ 63.1-25 and 63.1-89.1 of the Code of 
Virginia. 

Written comments may be submitted through May 7, 1993, 
to Diana Salvatore, Program Manager, Medical Assistance 
Unit, Virginia Department of Social Services, 8007 
Discovery Drive, Richmond, Virginia 23229. 

Contact: Peggy Friedenberg, Legislative Analyst, Bureau of 
Governmental Affairs, Division of Planning and Program 
Review, Virginia Department of Social Services, 8007 
Discovery Dr., Richmond, VA 23229, telephone (804) 
662-9217. 

* * * * * * * * 

t May 21, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Social 
Services intends to adopt regulations entitled: VR 
615-80-0l. !Iuman Subject Research Regulations. The 
regulations are for assuring the protection of 
participants in human subject research conducted or 
authorized by the Virginia Department of Social 
Services, local social service agencies, agencies 
licensed by the department, and others receiving funds 
for state or local agencies. 

STATEMENT 

Basis: Sections 63.1-25.01 and 32.1-162.16 of the Code of 
Virginia outline new requirements for the conduct, review 
and reporting of research with human participants and 
assigned oversight responsibility for human research to 
several state agencies, including the Department of Social 
Services. The legislation requires the State Board of Social 
Services to develop regulations for human research to be 
conducted or authorized by the Department of Social 
Services, local social service agencies, or any facilities or 
other entities funded or licensed by the department. 

Purpose: The purpose is to establish regulations for human 
research to be conducted or authorized by the Department 
of Social Services, local social service agencies, or any 
facilities or other entities funded or licensed by the 
department. 

Substance: The proposed regulations define requirements 
for obtaining informed consent and require the 
establishment of a human research committee by the 
Department of Social Services to review and approve any 
human subject research that the department, local social 
service agencies, or any facilities or other entity funded or 
licensed by the department is conducting or proposing to 
conduct or authorize. The proposed regulations require 
annual reporting of the human research committee to the 
Commissioner. Human research that is subject to federal 
regulations is exempt from the regulations. 

The major aspects of the proposed regulations include the 
following: 

1. Definition of categories of research exempt from 
regulations; 

2. Establishment of a department human research 
committee to review research proposed or authorized 
by the Department of Social Services, local social 
service agencies, or any facilities or other entities 
funded or licensed by the department; 

3. Requirement that the department research 
committee has at least seven members with varying 
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backgrounds; 

4. Reporting of research committee annually to the 
Commissioner; 

5. Reporting of the Commissioner annually to the 
Governor and General Assembly; 

6. Consideration of research proposals by the 
committee within 45 days after submission; 

7. Provision for expedited review of certain research 
projects; 

8. Requirements for obtaining informed consent; 

9. Requirement for preparation and maintenance of 
committee records of activities; 

10. Exclusion of research subject to federal 
regulations. 

Issues: The following issues have been addressed in the 
regulations: 

I. The proposed regulations cover employees as well 
as clients as a potential human subject participant. 

2. The regulations cover not only the department, 
local social service agencies and any entity licensed 
by the department, but also any entity funded or 
contracted with by the department. 

3. Any research project requiring an allowance 
variance or other approval related to department 
regulations must obtain approval for such from the 
department prior to requesting the committee's review 
and approval of the proposed research. 

4. The proposed regulations authorize the department's 
research review committee to determine whether 
research projects are exempt from the regulations. 

Impact: Under previous state law, all human research 
conducted within the state that was not subject to federal 
regulations was governed by regulations promulgated by 
the Department of Mental Health, Mental Retardation and 
Substance Abuse Services (DMHMRSAS). Since the 
proposed regulations were modeled to a large extent after 
those of the DMHMRSAS, the requirements are 
substantially the same as before. The major change is the 
administrative structure in the Department of Social 
Services that will review and approve human subject 
research. 

Statutory Authority: §§ 63.1-25 and 63.1-25.01 of the Code 
of Virginia. 

Written comments may be submitted through May 21, 
1993, to Sue Murdock, Department of Social Services, 8007 
Discovery Drive, Richmond, Virginia 23229-8699. 

Vol. 9, Issue 13 

Calendar of Events 

Contact: Peggy Friedenberg, Policy Analyst, Department of 
Social Services, 8007 Discovery Dr., Richmond, VA 
23229-8699, telephone (804) 662-9217. 

BOARD FOR PROFESSIONAL SOIL SCIENTISTS 

t April 19, 1993 - 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Conference Room 3, Richmond, Virginia. ~ 

A general board meeting. 

Contact: Nelle P. Hotchkiss, Assistant Director, Department 
of Commerce, 3600 W. Broad St., Richmond, VA 23230, 
telephone (804) 367-8595 or (804) 367-9753/TDD ., 

VIRGINIA STUDENT ASSISTANCE AUTHORITIES 

t April 29, 1993 - 10 a.m. - Open Meeting 
411 East Franklin Street, 2nd Floor Board Room, 
Richmond, Virginia. ~ 

A general business meeting. 

Contact: Catherine E. Fields, Administrative Assistant, One 
Franklin Square, 411 E. Franklin St., Suite 300, Richmond, 
Virginia 23219, telephone (804) 775-4648 or toll-free 
1-800-792-LOAN. 

DEPARTMENT OF TAXATION 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-3·414. Corporation Income Tax: Sales Factor. This 
regulation sets forth the proper method for including 
receipts from installment sales in the sales factor. The 
basis portion is included in the sales factor in the 
year of sale. The net gain portion and interest income 
are included in the sales factor in the year recognized 
for federal income tax purposes. The regulation also 
clarifies when such receipts should be included in the 
numerator of the sales factor. 

Statutory Authority: 58.1-203 of the Code of Virginia. 

Contact: Michael S. Melson, Tax Policy Analyst, 
Department of Taxation, P.O. Box 1880, Richmond, VA 
23282-1880, telephone (804) 367-0033. 

* * * * * * * * 

April 23, 1993 - Written comments may be submitted 
through this date. 

Monday, March 22, 1993 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-3-419. Corporation Income Tax: Construction 
Corporation; Apportionment. This regulation clarifies 
that the "completed contract method" mentioned in § 
58.1-419 of the Code of Virginia does not include any 
of the "percentage of completion" methods available 
under federal law. In addition, the regulation clarifies 
which apportionment formula should be used when a 
construction corporation reports income under two or 
more accounting methods. Other nonsubstantive 
changes are made to conform to the style of The 
Virginia Register. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Michael S. Melson, Tax Policy Analyst, 
Department of Taxation, P.O. Box 1880, Richmond, VA 
23282-1880, telephone (804) 367-0033. 

* * * * * * * * 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-73. Retail Sales and Use Tax: Newspapers, 
Magazines, Periodicals and Other Publications. The 
purpose of the proposed amendment is to clarify what 
constitutes taxable/exempt publications for purposes of 
the retail sales and use tax. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, Department of 
Taxation, P.O. Box 1880, Richmond, VA 23282-1880, 
telephone (804) 367-0010. 

******** 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-74. Retail Sales and Use Tax: Nonprofit 
Organizations. The purpose of the proposed 
amendment is to clarify the sales and use tax 
treatment of sales and purchase transactions made by 
nonprofit organizations. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Lonnie T. Lewis, Jr., Tax Policy Analyst, 
Department of Taxation, P.O. Box 1880, Richmond, VA 
23282-1880, telephone (804) 367-0962. 

* * * * * * * * 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-80. Retail Sales and Use Tax: Penalties and 
Interest. The purpose of the proposed amendment is 
to reflect recent law changes in the area of civil and 
criminal penalties in light of Virginia's 1990 Tax 
Amnesty Program and clarify the application of 
penalty to audit assessments. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Valerie H. Marks, Tax Policy Analyst, Department 
of Taxation, P.O. Box 1880, Richmond, VA 23282-1880, 
telephone (804) 367-0964. 

VIRGINIA COUNCIL ON TEEN PREGNANCY 
PREVENTION 

May 6, 1993 • 10 a.m. - Open Meeting 
Koger Center, 1604 Santa Rosa Drive, Wythe Building, 
Conference Rooms A and B, Richmond, Virginia. 

A regularly scheduled quarterly business meeting. 

Contact: Jeanne McCann, Coordinator, Virginia Council on 
Teen Pregnancy Prevention, Department of Mental Health, 
Mental Retardation and Substance Abuse Services, Office 
of Prevention and Children's Resources, P.O. Box 1797, 
Richmond, VA 23219, telephone (804) 786-1530. 

DEPARTMENT OF TRANSPORTATION 

March 22, 1993 - 10 a.m. - Public Hearing 
Suffolk District Office, 1700 North Main Street (Route 460), 
Suffolk, Virginia. ':.I (Interpreter for the deaf provided 
upon request) 

Suffolk district preallocation hearing to receive 
comments on highway allocations for the upcoming 
year, and on updating the six-year improvement 
program for the interstate, primary, and urban 
systems, as well as mass transit. 

March 23, 1993 • 10 a.m. - Public Hearing 
Augusta County Government Center, Route 11, Verona, 
Virginia. :.I (Interpreter for the deaf provided upon 
request) 

Staunton district preallocation hearing to receive 
comments on highway allocations for the upcoming 
year, and on updating the six-year improvement 
program for the interstate, primary, and urban 
systems, as well as mass transit. 
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March 24, 1993 - 10 a.m. - Public Hearing 
Richmond District Office, Pine Forest Drive off Route I, 
one mile north of Colonial Heights. liJ (Interpreter for the 
deal provided upon request) 

Richmond district preallocation hearing to receive 
comments on highway allocations for the upcoming 
year, and on updating the six-year improvement 
program for the interstate, primary, and urban 
systems, as well as mass transit. 

March 26, 1993 - 10 a.m. - Public Hearing 
Culpeper District Office, Route 15, Culpeper, Virginia. l'l 

Culpeper district preallocation hearing to receive 
comments on highway allocations for the upcoming 
year, and on updating the six-year improvement 
program for the interstate, primary, and urban 
systems, as well as mass transit. 

March 31, 1993 - 10 a.m. - Public Hearing 
Fairfax City Hall, Fairfax, Virginia. liJ (Interpreter for the 
deaf provided upon request) 

Northern Virginia district preallocation hearing to 
receive comments on highway allocations for the 
upcoming year, and on updating the six-year 
improvement program for the interstate, primary, and 
urban systems, as well as mass transit. 

April 2, 1993 - 10 a.m. - Public Hearing 
Virginia Highlands Community College, Route 372, 
Abingdon, Virginia. liJ (Interpreter for the deaf provided 
upon request) 

Bristol district preallocation hearing to receive 
comments on highway allocations for the upcoming 
year, and on updating the six~year improvement 
program for the interstate, primary, and urban 
systems, as well as mass transit. 

April 5, 1993 - 10 a.m. - Public Hearing 
Lynchburg District Office, Route 501, Lynchburg, Virginia. 
liJ (Interpreter for the deaf provided upon request) 

Lynchburg district preallocation hearing to receive 
comments on highway allocations for the upcoming 
year, and on updating the six~year improvement 
program for the interstate, primary, and urban 
systems, as well as mass transit. 

June 10, 1993 • 9 a.m. - Public Hearing 
Salem District Office, Harrison Avenue, Salem, Virginia. ~ 
(Interpreter for the deaf provided upon request) 

Final allocation hearing for the western districts to 
receive comments on highway allocations for the 
upcoming year, and on updating the six~year 

improvement program for the interstate, primary, and 
urban systems, and mass transit for the Bristol, Salem, 
Lynchburg, and Staunton districts. 
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June 10, 1993 - 2 p.m. - Public Hearing 
Virginia Department of Transportation, 1221 East Broad 
Street, Auditorium, Richmond, Virginia. lEcJ (Interpreter for 
the deaf provided upon request) 

Final allocation hearing for the eastern districts to 
receive comments on highway allocations for the 
upcoming year, and on updating the six-year 
improvement program for the interstate, primary, and 
urban systems, and mass transit for the Richmond, 
Fredericksburg, Suffolk, Culpeper, and Northern 
Virginia districts. 

Contact: Albert W. Coates, Jr., Assistant Commissioner, 
Virginia Department of Transportation, 1401 E. Broad St., 
Richmond, VA 232!9, telephone (804) 786-9950. 

TREASURY BOARD 

April 21, 1993 - 9 a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, Treasury 
Board Room, 3rd Floor, Rlchmond, Virginia. ~ 

A regular meeting of the board. 

Contact: Linda F. Bunce, Administrative Assistant to the 
Treasurer, Department of the Treasury, 101 N. 14th St., 
3rd Floor, Richmond, VA 23219, telephone (804) 225·2142. 

VIRGINIA COUNCIL ON VOCATIONAL EDUCATION 

March 24, 1993 - 1 p.m. - Open Meeting 
The Jefferson Hotel, Franklin and Adams Streets, 
Richmond, Virginia. 

A business session. 

March 25, 1993 - 9:30 a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, Richmond, 
Virginia. 

A joint meeting with the Virginia Board of Education. 

Contact: Jerry M. Hicks, Executive Director, 7420-A 
Whitepine Rd., Richmond, VA 23237, telephone (804) 
275-6218. 

VIRGINIA VOLUNTARY FORMULARY BOARD 

April 22, 1993 - 10:30 a.m. - Open Meeting 
Washington Building, 1!00 Bank Street, 2nd Floor Board 
Room, Richmond, Virginia. 

A meeting to consider comments and review new 
product data for products pertaining to the Virginia 
Voluntary Formulary. 

Contact: James K. Thomson, Director, Bureau of 

Monday, March 22, 1993 
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Pharmacy Services, 109 Governor St., Room Bl-9, 
Richmond, VA 23219, telephone (804) 786-4326. 

DEPARTMENT FOR THE VISUALLY HANDICAPPED 

Advisory Committee on Services 

t April 24, 1993 - 10 a.m. - Open Meeting 
Virginia Rehabilitation Center for the Blind, 401 Azalea 
Avenue, Richmond, Virginia. ;~ 

The committee meets quarterly to advise the Virginia 
Board for the Visually Handicapped on matters related 
to services for blind and visually impaired citizens of 
the Commonwealth. A portion of this meeting will be 
conducted jointly with the Board for the Visually 
Handicapped. 

Contact: Barbara G. Tyson, Executive Secretary, 397 
Azalea Ave., Richmond, VA 23227, telephone (804) 
371-3140, toll-free 1-800-622-2155 or (804) 371-3140/TDD .,. 

DEPARTMENT OF WASTE MANAGEMENT (VIRGINIA 
WASTE MANAGEMENT BOARD) 

March 24, 1993 - 7 p.m. - Public Hearing 
Central High School, Route 14 at King and Queen 
Courthouse, King and Queen County, Virginia. 

Pursuant to the requirements of Part VII of the 
Virginia Solid Waste Management Regulations 
(Permitting of Solid Waste Management Facilities), the 
draft Solid Waste Disposal Facility Permit for the 
development of a sanitary landfill in King and Queen 
County, Virginia, proposed by Browning-Ferris 
Industries, is available for public review and comment. 
The permit allows the proposed facility to accept only 
authorized, nonhazardous wastes as listed in the draft 
permit. The proposal incorporates design elements for 
a single composite liner system and a high density 
polyethylene leachate collection pipe system, which 
are not provided for in the regulations. 
Browning~Ferris Industries petitioned for these features 
pursuant to the requirements of Part IX of the 
regulations (Rulemaking Petitions and Procedures), 
and the Department of Waste Management has 
granted tentative approval. 

Contact: Dean E. Starook, Environmental Engineer Senior, 
Monroe Bldg., 101 N. 14th St., lith Floor, Richmond, VA 
23219, telephone (804) 371-0517. 

March 26, 1993 - 2 p.m. - Public Hearing 
County Administration Building, 4301 East Parham Road. 
Henrico County Supervisors Board Room, Richmond, 
Virginia. 

Pursuant to the requirements of the Virginia Solid 
Waste Management Regulations (Permitting of Solid 

Waste Management Facilities), the draft Solid Waste 
Disposal Facility Permit for the development of a 
sanitary landfill and resource management facility 
proposed by Browning~Ferris Industries of South 
Atlantic, Inc., is available for public review and 
comment. The permit allows the proposed facility to 
accept only authorized, nonhazardous solid waste, and 
will be open to all municipal, government, 
commercial, and industrial customers in accordance 
with the conditions of Henrico County Use Permit 
41-90. 

Contact: Donald H. Brunson, III, Environmental Engineer 
Senior, Monroe Bldg., 101 N. 14th St., 11th Floor, 
Richmond, VA 23219, telephone (804) 371-0515. 

April 8, 1993 - 2 p.m. - Public Hearing 
Alleghany High School. 210 Mountaineer Drive, Covington, 
Virginia. 

Pursuant to the requirements of the Virginia Solid 
Waste Management Regulations (SWMR), Permitting of 
Solid Waste Management Facilities, the Department of 
Waste Management will hold a public hearing on the 
draft permit amendment for Hercules Industrial 
Landfill No. 93 located in the City of Covington. The 
permit amendment was drafted by the Department of 
Waste Management for the Hercules Incorporated, in 
accordance with Part VII of the VSWMR. The purpose 
of the public hearing will be to solicit comments 
regarding the technical merits of the amended issues. 
The public comment period will extend until April 19, 
1993. Copies of the proposed draft permit may be 
obtained from Sanjay V. Thirunagari of the 
Department of Waste Management. Copies concerning 
the draft permit must be in writing and directed to 
Howard Freeland at the Department of Waste 
Management 

Contact: Sanjay V. Thirunagari, Environmental Engineer 
Senior, Virginia Department of Waste Management, James 
Monroe Bldg., 101 N. 14th St., lith Floor, Richmond, VA 
23219, telephone (804) 371-2518. 

BOARD FOR WASTE MANAGEMENT FACILITY 
OPERATORS 

t April 16, 1993 - 8:30 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. ~ 

A general board meeting. 

Contact: Nelle P. Hotchkiss, Assistant Director, Department 
of Commerce, 3600 W. Broad St., Richmond, VA 23230, 
telephone (804) 367-8595 or (804) 367-9753/TDD .,.. 
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VIRGINIA DEPARTMENT OF 

tr®l'1S3:11@1t.Jbt 
'*>uth Begins With '>bu. 

DEPARTMENT OF YOUTH AND FAMILY SERVICES 
(BOARD OF) 

April 8, 1993 - 8:30 a.m. - Open Meeting 

700 Centre Building, 7th and Franklin Streets, 4th Floor, 
Richmond, Virginia. ~ 

Committee meetings begin at 8:30 to be followed by a 
general meeting at 10 a.m. to (i) review programs 
recommended for certification or probation; (ii) 
consider adoption of draft policies; and (iii) take up 
other matters that may come before the board. 

Contact: Donald R. Carignan, Policy Coordinator, P.O. Box 
1110, Richmond, VA 23208-1110, telephone (804) 371-0692. 

March 25, 1993 - 9 a.m. - Open Meeting 

Koger Center, 8007 Discovery Drive, Blair Building, 
Conference Room C, Richmond, Virginia. il>l (Interpreter 
lor the deaf provided upon request) 

A general business meeting to effect the 
Comprehensive Services Act for At-Risk Youth and 
Families. Please confirm meeting details before 
planning to attend. 

Contact: Dian McConnel, Coordinator, Council on 
Community Services for Youth and Families, Department 
of Youth and Family Services, 700 Centre, 700 E. Franklin 
St., Richmond, VA 23219, telephone (804) 786-5394 or (804) 
371-0772/TDD .,.. 

LEGISLATIVE 

JOINT LEGISLATIVE AUDIT AND REVIEW 
COMMISSION 

t April 6, 1993 - 9:30 a.m. - Open Meeting 

General Assembly Building, 910 Capitol Square, House 
Appropriations Committee Room, 9th Floor, Richmond, 
Virginia. 

A staff workplan for the remainder of 1993. 

Contact: Phil Leone, General Assembly Bldg., 910 Capitol 
Square, Suite llOO, Richmond, VA 23219, telephone (804) 
786-1258. 
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CHRONOLOGICAL LIST 

OPEN MEETINGS 

March 22 
t Agricultural Council, Virginia 
Commerce, Board of 
t Governor's Job Training Coordinating Council 
Lottery Department, State 
t Norfolk State University 

- Board of Visitors 
Nursing, Board of 

March 23 
t Agricultural Council, Virginia 
t Agriculture and Consumer Services, Department of 

- Virginia Peanut Board 
t Hazardous Materials Training Committee 
Health Services Cost Review Council, Virginia 
t Marine Resources Commission 
t Norfolk State University 

- Board of Visitors 
Nursing, Board of 
Polygraph Examiners Advisory Board 
Psychology, Board of 
t Violent Crime, Governors Commission on 

March 24 
t Conservation and Recreation, Department of 

- Upper James Scenic River Advisory Board 
Manufactured Housing Board, Virginia 
Medicine, Board of 

uAdvisory Board of Occupational Therapists 
Mental Health, Mental Retardation and Substance 
Abuse Services Board, State 
Mental Health, Mental Retardation and Substance 
Abuse Services, Department of 

- State Human Rights Committee 
Nursing, Board of 
Vocational Education, Virginia Council on 

March 25 
Aging, Department for the 

- Long-Term Care Ombudsman Program Advisory 
Council 

t Agriculture and Consumer Services, Department of 
- Virginia Farmer's Market Board 

Chesapeake Bay Local Assistance Board 
t Criminal Justice Services Board 

- Committee on Criminal Justice Information Systems 
Education, Board of 
t Labor and Industry, Department of 

- Apprenticeship Council 
Nursing, Board of 
t Sewage Handling and Disposal Advisory Committee 
Vocational Education, Virginia Council on 
Youth and Family Services, Department of 

- State Management Team of the Comprehensive 
Services Act for At~Risk Youth and Families 

Monday, March 22, 1993 
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March 26 
Medicine, Board of 

- Advisory Board on Respiratory Therapy 

March 29 
Alcoholic Beverage Control Board 
Cosmetology, Board for 

March 30 
t Contractors, Board for 

- Applications Review Committee 
Marine Products Board, Virginia 

March 31 
Compensation Board 

April I 
t Air Pollution, State Advisory Board on 
Game and Inland Fisheries, Board of 
Local Emergency Planning Committee - Chesterfield 
County 
t Medical Assistance Services, Department of 

- Drug Utilization Review Board 
t Middle Virginia Board of Directors and Middle 
Virginia Community Corrections Resources Board 

April 2 
t Food Service Advisory Committee 
Game and Inland Fisheries, Board of 

April 5 
t Barbers, Board for 
Longwood College 

Academic Affairs Committee and Student Affairs 
Committee of the Board of Visitors 

t Virginia Outdoors Foundation 

April 6 
t Funeral Directors and Embalmers, Board of 
Hopewell Industrial Safety Council 
t Intergovernmental Relations, Advisory Commission 
on 
t Joint Legislative Audit and Review Commission 

April 7 
t Funeral Directors and Embalmers, Board of 
t Health Professions, Board of 

- Administration and Budget Committee 
t Local Emergency Planning Committee - Winchester 

April 8 
t Agriculture and Consumer Services, Department of 

- Virginia Winegrowers Advisory Board 
t Nursing Home Administrators, Board of 
Youth and Family Services, Board of 

April 9 
t Dentistry, Board of 
Medicine, Board of 

Advisory Committee on Certification for 
Optometrists 

April 12 
Alcoholic Beverage Control Board 

April 13 
Higher Education for Virginia, State Council of 

April 14 
t Agriculture and Consumer Services, Department of 

- Virginia Cattle Industry Board 
Mount Rogers Alcohol Safety Action Program 

April 15 
t Agriculture and Consumer Services, Department of 

- Virginia Cattle Industry Board 
- Pesticide Control Board 

t Housing and Community Development, Board of 
- Amusement Device Technical Advisory Committee 

Longwood College 
. Board of Visitors 

April 16 
t Agriculture and Consumer Services, Department of 

- Pesticide Control Board 
t Dentistry, Board of 
t Interdepartmental Regulation of Residential Facilities 
for Children 

- Coordinating Committee 
Longwood College 

- Board of Visitors 
Medicine, Board of 

- Executive Committee 
t Professional Counselors, Board of 
t Waste Management Facility Operators, Board for 

April 17 
t Dentistry, Board of 
Mary Washington College 

- Board of Visitors 
Medicine, Board of 

- Credentials Committee 

April 18 
t Dentistry, Board of 

April 19 
t Health Professions, Board of 

- Compliance and Discipline Committee 
- Regulatory Research Committee 

Housing and Community Development, Department of 
t Psychology, Board of 
t Soil Scientists, Board for 

April 20 
t Health Professions, Board of 

- Executive/Legislative Committee 
- Committee on Professional Education and Public 
Affairs 

Housing and Community Development, Department of 

April 21 
t Agriculture and Consumer Services, Department of 
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- Virginia Seed Potato Board 
Housing and Community Development, Department of 
Local Debt, State Council on 
t Maternal and Child Health Council 
t Mental Health, Mental Retardation and Substance 
Abuse Services, Department of 

- Virginia Interagency Coordinating Council 
Treasury Board 

April 22 
Housing and Community Development, Department of 
Prevention and Children's Resources Advisory Council 
Voluntary Formulary Board, Virginia 

April 23 
t Geology, Board for 

April 24 
t Visually Handicapped, Department for the 

- Advisory Committee on Services 

April 26 
Alcoholic Beverage Control Board 
t Health, State Board of (Teleconference) 

April 28 
t Nursing Home Administrators, Board of 

April 29 
t Virginia Student Assistance Authorities 

May 4 
t Funeral Directors and Embalmers, Board of 
t Hopewell Industrial Safety Council 

May 5 
t Funeral Directors and Embalmers, Board of 

- Informal Conference Committee 

May 6 
Local Emergency Planning Committee • Chesterfield 
County 
Teen Pregnancy Prevention, Virginia Council on 

May 10 
Alcoholic Beverage Control Board 

May 13 
t Audiology and Speech-Language Pathology, Board of 

May 20 
Health, Department of 

- Commissioner's Waterworks Advisory Committee 
t Sewage Handling and Disposal Advisory Committee 

May 24 
Alcoholic Beverage Control Board 

May 25 
t Virginia Health Services Cost Review Council 
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Calendar of Events 

June I 
t Hopewell Industrial Safety Council 

PUBLIC HEARINGS 

March 22 
Lottery Department, State 
Transportation, Department of 

March 23 
Transportation, Department of 

March 24 
Deaf and Hard of Hearing, Department for the 
Transportation, Department of 
Waste Management, Department of 

March 25 
Mental Health, Mental Retardation and Substance 
Abuse Services, Depaftment of 

March 26 
Professional Counselors, Board of 
Transportation, Department of 
Waste Management, Department of 

March 30 
t Rehabilitative Services, Department of 

March 31 
Transportation, Department of 

April 2 
Transportation, Department of 

April 5 
Transportation, Department of 

April 6 
t Rehabilitative Services, Department of 

April 8 
Waste Management, Department of 

April 15 
Dentistry, Board of 

May 19 
Agriculture and Consumer Services, Department of 
t Public Accounts, Auditor of 

April 21 
t Education, State Board of 

April 22 
t Education, State Board of 

April 26 
t Public Accounts, Auditor of 

Monday, March 22, 1993 
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Calendar of Events 

April 27 
t Education, State Board of 

April 28 
t Education, State Board of 

May 3 
t Public Accounts, Auditor of 

May 25 
t Virginia Health Services Cost Review Council 

June 10 
Transportation, Department of 

June 30 
t Agriculture and Consumer Services, Board of 

July 20 
Psychology, Board of 
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